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can perform the full range of tasks associated with their jobs.347 How­
ever, by being honest about their competence, these plaintiffs usually 
succeed in convincing the courts that they do not fall within the statutory 
definition of "disability," and thus seldom prevail. Or, some courts have 
held that job-related tasks (such as lifting a certain amount of weight), 
despite being job-related, are not "major life activities," and thus the im­
pairment is insufficient to qualify for protection. 348 This was, in fact, the 
position just adopted by the Supreme Court in Toyota Motor Manufac­
turing, Kentucky, Inc. v. Williams, where the Court held unanimously 
that "[ w ]hen addressing the major life activity of performing manual 
tasks, the central inquiry must be whether the claimant is unable to per­
form the variety of tasks central to most people's daily lives, not whether 
the claimant is unable to perform the tasks associated with her specific 
job."349 

One might think that the availability of the "perceived disability" 
theory under§ 12102(2) would help obese and overweight employment­
discrimination plaintiffs to get around some of these problems. After all, 
the core of a "regarded as" claim is not that the individual actually is 
disabled, or is substantially limited with regard to a major life activity, 
but that the individual is so perceived. However, as construed by the 
courts, the shift from an actual to a perceived disability theory has not 
proved to be all that helpful for plaintiffs, because the thorny definitional 
problems of actual disability are simply transferred to someone else's 
perspective. Thus, instead of having to prove that one suffers from a 
substantially limiting physical or mental impairment, the "perceived" 
plaintiff has to prove that his/her employer perceives him/her as suffering 
from such an impairment. The question of what is an impairment, and 
what is substantially limiting, still remains. 

In particular, substantial confusion persists as to whether the per­
ceived disability is required to be one that, if it existed, would qualify as 
an "actual" disability. Thus, to take the example of controlled high blood 
pressure from the EEOC Interpretive Guidance,350 the condition itself 
would not qualify as an actual disabling impairment, but because the 
employer perceives it as disabling, according to the EEOC it constitutes 

347 E.g., Furst v. N.Y. Unified Court Sys., No. 97-CV-1502 (ARR) 1999 WL 1021817, at 
*4 (E.D.N.Y. 1999); Nedder v. Rivier Coll., 944 F. Supp. 111, 117-18 (D.N.H. 1996); Wolf v. 
Frank, Civil Action 92-76270, 1994 U.S. Dist. LEXIS 10356, at *9 (E.D. Mich. 1994). 

348 E.g., Hazeldine v. Beverage Media, Ltd., 954 F. Supp. 697, 703-04 (S.D.N.Y. 1997); 
Wolf, 1994 U.S. Dist. LEXIS 10356, at *14. 

349 Toyota Motor Manuf., Ky., Inc. v. Williams, _ U.S. _ , 122 S. Ct. 681, 693 
(2002). Thus, the Court went on to explain, the Sixth Circuit should have focused on the fact 
that the respondent was able to "tend to her personal hygiene [and] carry out personal or 
household chores," and taken this into account in assessing whether she was substantially 
limited in performing manual tasks at work. Id. 

350 See supra text following note 329. 
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sufficient grounds for a perceived disability claim. The question of obes­
ity's relationship to this example has plagued the courts: Is obesity like 
controlled high blood pressure, or is it more like hair or eye color, char­
acteristics that do not constitute bases for disability claims regardless of 
the employer's perception of them? Many courts have essentially opted 
for the latter analogy,351 with the result that a perceived-disability plain­
tiff is practically required to be actually disabled in order to prevail under 
the ADA; at least one circuit court has indicated its categorical skepti­
cism of perceived-disability claims based on obesity.352 

This is not to say that no weight-discrimination plaintiffs ever pre­
vail under the ADA/RA: Some do. However, those who do tend to be 
the "easier" cases that circumvent the difficulties inherent in defining 
"disability" under the statute-morbidly obese plaintiffs with substantial 
enough "impairments" to seem obvious to a lay person (i.e., a judge or 
juror), who also have strong evidence of their employer's perception of 
them as undesirable because of their disabilities. Thus, for example, the 
plaintiff in interest in EEOC v. Texas Bus Lines was a morbidly obese 
woman who applied for a driver position with the defendant, had a very 
strong interview and passed the driver's test, but failed the pre-hire phys­
ical because the doctor felt that she "would not be able to move swiftly in 
the event of an accident."353 Both the doctor's report and his testimony 
revealed that inability to move swiftly was not on the Department of 
Transportation's list of disqualifying conditions for drivers, and thus that 
"Texas Bus Lines made the decision not to hire Manuel because of a 
perception of disability based on 'myth, fear or stereotype.' . . . Texas 
Bus Lines regarded Manuel as disabled and, therefore, unable to work as 
a driver based on her alleged impaired mobility without the benefit of 
objective medical testing or findings."354 

Thus, if one is morbidly obese, and if one's particular physical im­
pairments are neither too great nor too minor, and sufficiently relevant to 
one's job without being so narrow as to be irrelevant to a "major life 
activity," and one has strong, direct evidence of bias on the part of one's 
employer, the ADA and RA may afford relief for weight-based discrimi­
nation. In other words, the vast majority of weight-based discrimination 
in employment remains out of the reach of these statutes. However, this 
may not be an entirely nonsensical result, particularly in light of the cen-

351 E.g., Francis v. City of Meriden, 129 F.3d 281 (2d Cir. 1997); Andrews v. Ohio, 104 
F.3d 803 (6th Cir. 1997); Fredregill v. Nationwide Agribusiness Ins. Co., 992 F. Supp. 1082 
(S.D. Iowa 1997); Morrow v. City of Jacksonville, 941 F. Supp. 816 (E.D. Ark. 1996). 

352 Walton v. Mental Health Ass'n of S.E. Pa., 168 F.3d 661, 665 (3d Cir. 1999) (noting 
that "[w]e have not recognized a cause of action against an employer who discriminates 
against an employee because it perceives the employee as disabled by obesity."). · 

353 923 F. Supp. 965, 967 (S.D. Tex. 1996). 
354 Id. at 979. 
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tral purpose of the ADA and RA: to ensure "equality of opportunity, full 
participation, independent living, and economic self-sufficiency" for in­
dividuals with disabilities.355 As noted previously,356 one of the provi­
sions of the ADA that Title VII lacks is the requirement of "reasonable 
accommodation," which reflects the understanding that some disabled in­
dividuals are truly "differently abled" than the nondisabled, and must be 
allowed to perform to the full extent of their abilities where possible. 
The concept of accommodation would make little sense in the Title VII 
context, where the logic underlying the statute is precisely that race and 
gender almost never create material differences in how an employee per­
forms his or her job. 

In looking at the problem of weight-based discrimination in em­
ployment, then, the question becomes: Is an overweight ( or obese, or 
morbidly obese) individual more like the intended beneficiary of the 
ADA, or like that of Title VII? This is admittedly a difficult question to 
answer, particularly in light of the fact that even individuals covered 
under the ADA do not necessarily require accommodation (e.g., the per­
son with a prominent facial scar or controlled high blood pressure). 
However, on the whole, the intuition of the EEOC and of many of the 
judges considering these cases seems to be that most instances of weight 
discrimination are not quite the same as discrimination against the dis­
abled. Where an individual is overweight or "simply," rather than mor­
bidly, obese, the nature of the discrimination they suffer often seems to 
have more to do with appearance, and the stereotypes and prejudices 
associated with that appearance, than with a judgment that the person is 
less capable because of a disability.357 Although this can certainly be 
true of some discrimination against morbidly obese individuals as well, 
the courts and the EEOC also acknowledge that there is a much stronger 
perception of extremely obese358 individuals as "impaired" within the 
meaning of the ADA. 

Moreover, while there is no question in my mind that all victims of 
weight discrimination deserve protection, I do question whether we 

355 42 u.s.c. § 12101(8) (2001). 
356 See supra text accompanying note 306. 
357 See Chai R. Feldblum, The Americans with Disabilities Act Definition of Disability, 7 

LAB. LAw. 11, 19 (1991) ("Coverage of a person based on weight depends on whether the 
person's weight is simply a physical characteristic or a physiological disorder .... [S]ome 
individuals may be so obese that their obesity is a recognizable physiological disorder. Be­
cause the obesity of such individuals usually interferes with walking or breathing, these indi­
viduals would be covered under the first prong of the [ADA] definition."). 

35 8 See, e.g., Jane Byeff Korn, Fat, 77 B.U. L. REV. 25, 42-43 (1997). It is not clear, 
however, that the actual threshold for this degree of disabling obesity necessarily corresponds 
to "morbid" obesity. As Korn points out, drawing the line at morbid obesity is both arbitrary 
and itself "grounded on group-based assumptions rather than on the kind of individual consid­
eration mandated by the ADA." 
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would like the results if all such victims were included within the scope 
of the ADA. A judgment that all individuals who are above, or even 
20% above, the ideal weight for their height are "disabled" plays 
squarely into the stereotypes and prejudices against the overweight that 
perpetuate weight-based discrimination in the first place. There is area­
son, beyond history, why a phenomenon like race-based discrimination 
should not have been covered under a disability statute even though em­
ployers and others "perceived" nonwhites as less intelligent and having 
poorer impulse control: because nonwhites are in no way "differently 
abled" than whites-just like the vast majority of overweight and obese 
people. Requiring all weight-discrimination plaintiffs to come into court 
and present a litany of physical complaints in order to prevail just rein­
forces the message-to judges, to juries, and to the broader culture-that 
the ramifications of extra body weight run far deeper than they actually 
do. For anyone who truly aspires to put an end to weight-based discrimi­
nation, this cannot be the best solution. 

Thus, the ADA should be available for any plaintiff who is obese 
enough to require accommodation or who is actually sufficiently im­
paired to fall within the statutory definition of disability.359 However, 
for those who suffer weight-based discrimination at lower levels of obes­
ity or impairment, the ADA does not, cannot, and probably should not 
provide a sufficient remedy. 

2. State Law 

Only Michigan and the District of Columbia currently have laws 
specifically prohibiting discrimination on the basis of weight. Michi­
gan's Elliott-Larsen Civil Rights Act declares that "[t]he opportunity to 
obtain employment, housing and other real estate, and the full and equal 
utilization of public accommodations, public service, and educational fa­
cilities without discrimination because of religion, race, color, national 
origin, age, sex, height, weight, familial status, or marital status as pro­
hibited by this act, is recognized and declared to be a civil right."360 

D.C.'s human rights law provides: 

It is the intent of the Council of the District of Columbia, 
in enacting this chapter, to secure an end in the District 
of Columbia to discrimination for any reason other than 
that of individual merit, including, but not limited to, 
discrimination by reason of race, color, religion, national 
origin, sex, age, marital status, personal appearance, sex-

359 But see id. at 44 (arguing that "protecting only those who are morbidly obese has an 
intrinsic gender bias [because] [s]tudies indicate that fat women, unlike obese men, suffer 
discrimination at weights below the level of morbid obesity"). 

360 M1cH. STAT. ANN. § 3.548(102) (Michie 2000). 
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ual orientation, familial status, family responsibilities, 
matriculation, political affiliation, disability, source of 
income, and place of residence or business.361 

The D.C. statutory definition of "personal appearance" is: 

the outward appearance of any person, irrespective of 
sex, with regard to bodily condition or characteristics, 
manner or style of dress, and manner or style of personal 
grooming, including, but not limited to, hair style and 
beards. It shall not relate, however, to the requirement 
of cleanliness, uniforms, or prescribed standards, when 
uniformly applied for admittance to a public accommo­
dation, or when uniformly applied to a class of employ­
ees for a reasonable business purpose; or when such 
bodily conditions or characteristics, style or manner of 
dress or personal grooming presents a danger to the 
health, welfare or safety of any individual.362 

Neither statute has spawned much in the way of weight-related liti­
gation. Art Stine, Ombudsman of the Michigan Department of Civil 
Rights, has explained that this may have to do with the tolerant attitudes 
in his state that allowed for easy passage of the legislation in the first 
place: 

Michigan added height and weight to the Civil Rights 
Act in 1975, and its passage was very easy. Given that 
certain height and weight characteristics tend to be 
linked to certain ethnic groups or to women, state legis­
lators decided it was all the more appropriate to include 
body size as part of a comprehensive antidiscrimination 
policy. There wasn't even much debate about it. Since 
then, I'd estimate that eight or ten weight-related cases 
have come before our commission for a decision. Over­
all, ... people simply haven't had a big problem with 
it.363 

In other states, victims of weight-based discrimination have sought 
relief under more general antidiscrimination laws, usually human rights 
or civil rights statutes. Here, as might be expected, the results have been 
extremely mixed. Where suits have been brought under state disability 
statutes (each, it should be noted, with its own definition of disability), a 

361 D.C. CODE ANN. § 2-1401.01 (2001). 

362 D.C. CODE ANN. § 2-1401.02 (2001). 

363 SoLOVAY, supra note 176, at 245. 
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few state courts have found that obesity qualifies as a disability;364 more 
have held that even morbid obesity, without an "underlying physiological 
cause," does not.365 As early as 1967, one state court recognized that the 
denial of a teaching license on grounds of obesity was arbitrary and ca­
pricious, 366 other cases, however, reflecting exactly the kinds of stereo­
typed judgments discussed by the EEOC in the Interpretive Guidance to 
the ADA, have added to the state caselaw on obesity discrimination. 
Thus, the court in Greene v. Union Pacific R.R. Co. found that "the de­
fendant could reasonably believe ... that [a morbidly obese] applicant 
would be less apt to be an efficient, safe, illness-free, and claims-free 
employee than one not having those conditions. I find that a person with 
plaintiffs weight and blood pressure would be significantly more apt to 
suffer a heart attack or a stroke than one not having those conditions."367 

Likewise, in Metropolitan Dade County v. Wolf, the court held that a 
weight requirement for a communications operator in the fire alarm divi­
sion of the county fire department was grounded in business necessity 
under Griggs, since "there is reasonable basis to conclude that one who 
is obese or overweight, as for other health conditions, is thereby more 
likely to become disabled during employment, to the detriment of the 
county financially and otherwise."368 

Plaintiffs in state cases also often run afoul of the same "disabled 
but not too disabled" problem that arises in federal court: The more they 
maintain that they are as capable of doing their job as anyone else, the 
less likely they are to be found disabled. This was the case in Cassista v. 
Community Foods, Inc., where the court observed, in finding the plaintiff 
insufficiently impaired, "Indeed, plaintiff alleged in her complaint and 
maintained at trial that despite her weight she is a healthy, fit individ­
ual."369 And the decision in Philadelphia Electric Co. v. Commonwealth 
relates that: 

The physician who examined Ms. English . . . testified 
that [she] had no gastrointestinal problems, no cardio-

364 E.g., Gimello v. Agency Rent-A-Car Sys., 594 A.2d 264 (N.J. Super. Ct. App. Div. 
1991); State Div. of Human Rights v. Xerox Corp., 478 N.Y.S.2d 982 (N.Y. App. Div. 1984). 

36 5 E.g., Greene v. Union Pac. R.R. Co., 548 F. Supp. 3 (W.D. Wash. 1981) (obesity not a 
handicap under Washington law because condition not "immutable"); Cassista v. Cmty. Foods, 
Inc., 856 P.2d 1143 (Cal. 1993); Krein v. Marian Manor Nursing Home, 415 N.W.2d 793 
(N.D. 1987); Civil Serv. Comm'n v. Commonwealth, 591 A.2d 281 (Pa. 1991); Philadelphia 
Elec. Co. v. Commonwealth, 448 A.2d 701 (Pa. Commw. Ct. 1982). 

366 Parolisi v. Bd. of Examiners of New York, 285 N.Y.S.2d 936, 940 (N.Y. Sup. Ct. 
1967) ("[O]besity, standing alone, is not reasonably and rationally related to the ability to 
teach or maintain discipline. It may be noted that there is n_o record of a teacher being denied 
appointment because of underweight; or of a male teacher, because of overweight."). 

367 548 F. Supp. at 5. 
368 Metro. Dade County v. Wolf, 274 So.2d 584 (Fla. Dist. Ct. App. 1973). 
369 856 P.2d at 1154. 
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vascular disease or history, no hypertension, no pulmo­
nary disease and no peripheral edema. The physician . 
concluded by saying that there was nothing physically 
wrong with Ms. English that would prevent her from 
performing any of the duties of the job she was seeking. 

As we have already noted, Ms. English said in her 
deposition that she was perfectly able to do a regular 
day's work at all times and that work had never bothered 
her. PECO has admitted that Ms. English could perform 
the duties of Customer Service Representative. 

On the basis of this summary of the evidence we 
must conclude that . . . Joyce English had no non-job 
related disability or handicap whatsoever.370 

Meanwhile, as Solovay points out, a plaintiffs choice to depict him­
or herself as a helpless victim can really pay off: Thus, in the Rossi case, 
the plaintiff, fired from his job for weighing over 400 pounds, sued for 
wrongful dismissal, claiming that he was disabled by a physiological dis­
order and was seeking weight-reduction treatment-and the jury 
awarded him $1 million.371 Even this approach, however, is far from 
failsafe: In Sellick v. Denny's Inc.,372 a public accommodations case, a 
severely obese man (weighing more than 400 lbs.) sued after (a) the res­
taurant was not able to accommodate him with an appropriate chair or 
bench and (b) a waitress then rudely pointed and shouted at him in front 
of a restaurant more than half full of patrons. The court found for 
Denny's on all claims, holding that the waitress's conduct did not 
amount to intentional infliction of emotional distress because it "did not 
constitute extraordinary transgression of the bound of socially tolerable 
conduct,"373 and noting that the Oregon disability-discrimination statute 
did not even mandate a "reasonable accommodation" requirement. 374 

Thus, despite the fact that the states generally have greater legisla­
tive latitude, particularly in the area of civil rights, than the federal 
courts, it appears that most of them are not using that latitude to provide 
broader protection against weight-based discrimination, either under a 
disability paradigm or otherwise. The landscape of state weight-discrim­
ination law is mostly just as confused and as underprotective as in federal 
law, and in several cases the courts and/or legislatures have explicitly 

370 448 A.2d at 707. 

371 SoLOVAY, supra note 176, at 154. 

372 884 F. Supp. 388 (D. Or. 1995). 
373 Id. at 391. 

374 Id. at 393. 
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looked to the federal disability paradigm of the ADA and RA as a 
model.375 

3. Local Ordinances 

Only two cities-San Francisco and Santa Cruz, California-have 
ordinances prohibiting discrimination based on physical appearance. 376 

The amendment to San Francisco's preexisting Police Code that incorpo­
rated height and weight as characteristics protected against discrimina­
tion in employment, housing, and public accommodations was passed in 
May 2000. Santa Cruz passed its ordinance prohibiting arbitrary dis­
crimination on the basis of "age, race, color, creed, religion, national 
origin, ancestry, disability, marital status, sex, gender, sexual orientation, 
height, weight, or physical characteristic" in 1992. ("Physical character­
istic" was defined as "a bodily condition or bodily characteristic of any 
person which is from birth, accident, or disease, or from any natural 
physical development, or any other event outside the control of that per­
son including individual physical mannerisms."377) 

What has been most striking about both of these ordinances has not 
been their legal impact-in fact, as Santa Cruz City Attorney John G. 
Barisone explained, as of 1999, "[t]o my knowledge, there have been no 
private enforcement actions taken pursuant to the ordinance and the City 
has not been required to take any formal enforcement actions as a result 
of ordinance violations."378 Rather, the most substantial ripples created 
by the passage of these statutes appear to have been in the popular media. 
As Marc Slavin, a deputy city attorney in San Francisco, put it, "Much of 
the coverage of this ordinance has been of the 'another crazy idea from a 
crazy city' variety."379 His observation is completely consistent with the 
media reaction not only to the San Francisco ordinance, but to the Santa 
Cruz ordinance eight years earlier. Despite the fact that, as Professor 
Post has observed, from its earliest draft the Santa Cruz law had "specifi­
cally permitted employment decisions to be based on appearance if 'rele­
vant to job performance,' "380 the immediate reaction was hysteria on the 
part of outraged employers and nightmare scenarios about being required 
to hire cross-dressing journalists.381 One journalist, in responding to the 

375 E.g., Cassista v. Cmty. Foods, Inc., 856 P.2d 1143, 1149 (Cal. 1993); Civil Serv. 
Comm'n v. Commonwealth, 591 A.2d 281, 282-83 (Pa. 1991). 

376 SAN FRANCISCO, CA., POLICE CODE art. 33 (2000); SANTA CRUZ, CA., MUNICIPAL 
CODE ch. 9.83 (1992). 

377 SANTA CRUZ, CA., MUNICIPAL CODE § 9.83.02(13) (1992). 
378 SoLOVAY, supra note 176, at 244. 
379 Mark Lisheron, The BIG Issue; Cars Cramp, Seats Squeeze, Ads Taunt. Life is Hard 

if You're Fat. Should We Have laws to Make it Easier?, AusTIN AMERICAN-STATESMAN, May 
27, 2000, at DI. 

380 Post, supra note 80, at 4. 
381 Id. at 3. 
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passage of the San Francisco ordinance, fretted that "doctors now can be 
hauled into court if they suggest while removing a corn that an obese 
patient should lose some weight."382 

Eight years into the life of the Santa Cruz statute, and a year after 
the passage of San Francisco's, none of the doomsday scenarios have 
come to pass. However, other cities and towns do not seem to have 
followed suit, nor do they seem likely to do so anytime soon.383 Perhaps 
the journalist who observed that these ordinances "scare the pants off of 
the rest of America" was right. If he was, though, this is exactly why 
these laws, and others at the federal and state levels, are so desperately 
needed in the first place. 

D. WEIGHT DISCRIMINATION AND THE REMEDY PROBLEM 

At the end of this Part, two basic points should be very clear. First, 
weight-based discrimination in this country is not a joke: It is a very real 
phenomenon and has far-reaching negative effects similar to those of dis­
crimination based on protected categories like race and gender. Second, 
we do not have adequate remedies for this form of discrimination in 
place at any level: federal, state, or local. The very few states and cities 
that have subject-specific weight-based antidiscrimination provisions are, 
perforce, those where the general communities are probably the most 
receptive to these kinds of measures, and the local ordinances in particu­
lar have evoked responses that indicate just how strong anti-fat stereotyp­
ing and prejudice continue to be elsewhere. 

At the present time, a majority of commentators and advocates to 
address the subject push for expansion or construction of existing disabil­
ity-discrimination laws to cover weight-based discrimination.384 While it 

382 Rowland Nethaway, San Francisco Cracks Down on Menace to Civil Rights: The Fat 
Joke, Cox NEWS SERVICE, May 10, 2000. This same author, in his short (628-word) commen­
tary full of terms like, "San Francisco's hefties," "oversized residents," "beefy Bay-area re­
sidents," and "stamp[ing] their ponderous feet," also noted one supporter's opinion of the 
ordinance: "'It's important that this law passed because it can have far-reaching implications 
outside of San Francisco,'" and observed that "[t]hat scares the pants off the rest of America." 

383 See Christopher J. Martin, Protecting Overweight Workers Against Discrimination: Is 
Disability or Appearance the Real Issue?, 20 EMPLOYEE RELATIONS L.J. 133 (1994). 

384 E.g., Korn, supra note 358; Karen M. Kramer & Arlene B. Mayerson, Obesity Dis­
crimination in the Workplace: Protection Through a Perceived Disability Claim Under the 
Rehabilitation Act and the Americans With Disabilities Act, 31 CAL. W. L. REV. 41 (1994); 
O'Hara, supra note 234; Christine L. Kuss, Comment, Absolving a Deadly Sin: A Medical and 
Legal Argument for Including Obesity as a Disability Under the Americans With Disabilities 
Act, 12 J. CoNTEMP. HEALTH L. & PoL'Y 563 (1996); Jeffrey Garcia, Note, Weight-Based 
Discrimination and the Americans With Disabilities Act: Is There An End in Sight?, 13 HOF­

STRA LAB. L.J. 209 (1995); Note, Facial Discrimination, supra note 282. But see Elizabeth M. 
Adamitis, Comment, Appearance Matters: A Proposal to Prohibit Appearance Discrimination 
in Employment, 75 WASH. L. REv. 195 (2000); Karol V. Mason, Note, Employment Discrimi­
nation Against the Overweight, 15 U. M1cH. J. L. REF. 337 (1982). 
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is certainly true that, under existing laws, weight-discrimination plaintiffs 
probably fare better under disability statutes than anywhere else, ulti­
mately this avenue is inadequate as a solution to the problem. First, at­
tempts to characterize varying degrees of overweight and obesity as a 
disability have mostly fallen flat, not only with the courts and legisla­
tures, but with overweight individuals and the general public themselves. 
The definitional problems occur not only at the level of convoluted statu­
tory language and contradictory medical evidence, but with the common­
sense notions of disability that will govern, for many jurors, the out­
comes of cases that attempt to characterize an overweight or obese per­
son as disabled. With so many Americans overweight or obese, it is a 
safe bet that just about everyone knows someone who falls into either 
category; and my intuition is that if one were to ask anyone whether they, 
or their Uncle Bob who has about fifty pounds to lose, were disabled, the 
answer would usually be a quick "no." (If Uncle Bob had a hundred and 
fifty pounds to lose, or had trouble standing or walking because of his 
weight, the answer would probably be different.) 

The common-sense intuition with regard to weight and disability 
here is important not because of any inherent primacy to common-sense 
intuitions (many of which are mistaken), but because in this case it hap­
pens to reflect what we know of medical and functional reality: Different 
people respond differently to the same degree of overweight and obesity, 
but overall, some levels of obesity are disabling and others are not. 
Where an individual's weight does rise to the level of a genuine func­
tional impairment, and/or where accommodation is required, it should be 
covered under statutes designed to protect disabled individuals from dis­
crimination. But attempts to label every overweight person in this coun­
try as disabled, well-meaning though they may be in terms of securing 
protection against discrimination, are destined to founder, or, worse, to 
create a backlash on the part of juries and employers-and they probably 
should. 

The majority of weight-based discrimination operates in ways very 
similar to discrimination based on characteristics like race. By this, I do 
not mean that obesity discrimination is "like" racial discrimination in 
general, or that the magnitudes are comparable. What I do mean, how­
ever, is that antifat stereotypes and prejudices are usually based in the 
kind of animus and disapproval that have surrounded race-based discrim­
ination throughout its history. Few people "hate" the disabled or con­
demn them morally, because most disabling conditions are widely 
recognized to be outside the individual's control; the stereotypes sur­
rounding disability generally have more to do with discomfort, unfamili-
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arity, and underestimating the capabilities of disabled individuals.385 

While it is true that the stereotypes and prejudices surrounding race in 
this country have also involved unfamiliarity and underestimation, they 
have also been laced with a strong dose of moral condemnation and ani­
mus that was used to rationalize slavery and other subordinating phe­
nomena. In this sense, antifat prejudice is more like race than like 
disability, and while it may not have anything near the same degree of 
institutional history, it does show up extensively in modern social sci­
ence research and in the popular culture. 

As the current jurisprudence of the Fourteenth Amendment and Ti­
tle VII makes clear, however, there are no better options than the disabil­
ity paradigm present in current American law. This is precisely because 
antidiscrimination law in America is shackled by a needlessly formalis­
tic, categorical and intent-based approach to protection from discrimina­
tion. Certainly, a subject-specific remedy for weight-based 
discrimination would help, but lopping off this Hydra's head would only 
result in others growing into its place. Rather, as I shall argue in the next 
Part, we need to reconceive antidiscrimination law to reflect more 
closely and accurately how prejudice and discrimination function. 

III. TOWARD A MEANINGFUL REMEDY: BROADENING THE 
REACH OF FEDERAL ANTIDISCRIMINATION LAW 

For good or evil, private employers are generally free to be arbitrary 
and even capricious in determining whom to hire, unless the employer 
somehow discriminates on the basis of race, national origin, alienage, 
age, sex, or handicap status, considerations which Congress has deter­
mined to be prohibited. 386 

The formalistic concept of antidiscrimination law enshrined in our 
constitutional jurisprudence has deep roots in American law, and contin­
ues to permeate it to the present day. Its influence is so strong that, even 
in a statute like the ADA-passed by Congress in 1990 on the basis of 
extensive, long-term findings of discrimination against the disabled-the 
drafters still felt compelled to argue explicitly as justification for the stat­
ute that the disabled meet the· Carotene Products definition of a suspect 
class: 

385 As one scholar notes, this distinction was also observed by the United States Commis­
sion on Civil Rights: "In 1983 the United States Commission on Civil Rights observed that, 
while most disability rights laws were explicitly modeled on prior civil rights statutes and are 
part of 'the general corpus of discrimination law,' '[h]andicap discrimination and, as a result, 
its remedies differ in important ways from other types of discrimination and their remedies.'" 
Robert L. Burgdorf, Jr., The Americans with Disabilities Act: Analysis and Implications of a 
Second-Generation Civil Rights Statute, 26 HARV. C.R.-C.L. L. REV. 413, 429-30 (1991). 

386 Tudyman v. United Airlines, Inc., 608 F. Supp. 739, 746-47 (C.D. Cal. 1984). 
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[I]ndividuals with disabilities are a discrete and insular 
minority who have been faced with restrictions and limi­
tations, subjected to a history of purposeful unequal 
treatment, and relegated to a position of political . 
powerlessness in our society, based on characteristics 
that are beyond the control of such individuals and re­
sulting from stereotypic assumptions not truly indicative 
of the individual ability of such individuals to participate 
in, and contribute to, society.387 

197 

The inclusion of this language in the ADA illustrates just how 
profound its impact remains-all the more so because, to be blunt, much 
of it is either absolutely or relatively incorrect as applied to the disabled. 
The thorny definitional problems and the hundreds of pages of ink 
spilled on defining "disability" seem to belie any characterization of the 
disabled as "discrete and insular." While the disabled have certainly 
faced unjustified restrictions and limitations, their "history of purposeful 
unequal treatment" arguably pales in comparison to that of racial minori­
ties and women. 388 How the disabled have been "relegated to a position 
of political powerlessness" is unclear, since voting rights were never 
contingent on being free of disability, as they were on race or gender; to 
the extent that their lack of power might stem from economic factors, 
this is no less true of some non-disabled populations, and moreover has 
never been held to rise to the level of a constitutional violation. The rest 
of the language about characteristics beyond the individuals' control and 
stereotypic assumptions is certainly accurate with respect to the disabled 
(as well as a lot of other groups), but not present in the Carotene Prod­
ucts formulation. 

Let's be honest: The reason we have laws like the ADA is not be­
cause we have suddenly "discovered" a new group whose experience is 
"just like" that of women and racial minorities. The reason is that, in 
spite of the entrenched, formalistic logic of American antidiscrimination 
law, on some level Congress knew better. Faced with extensive evidence 
of a stigmatized group's routine deprivation of equal opportunity and 
human rights, Congress decided to transcend constitutional formalism 

387 42 u.s.c. § 12101(7) (2001). 
388 At least, as far as facial, statutory subordination on the federal level is concerned. But 

see Bd. of Trustees v. Garrett, 531 U.S. 356, 377-82 (Breyer, J., dissenting) (discussing exten­
sive congressional findings of unjustified discrimination against the disabled by state govern­
ments and officials); Buck v. Bell, 274 U.S. 200 (1927) (upholding constitutionality of a 
Virginia statute authorizing involuntary sterilization of institutionalized "feebleminded" indi­
viduals); James Leonard, The Shadows of Unconstitutionality: How the New Federalism May 
Affect the AntiDiscrimination Mandate of the Americans with Disabilities Act, 52 ALA. L. 
REv. 91, 133 (2000) (observing that documentation exists with regard to historical practices 
such as forced sterilization and inappropriate institutionalization). 
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(even as it paid it lip service) and create a remedy in the present for a 
problem in the present. To be sure, the disabled had been suffering from 
unequal opportunity in this country for some time, but anyone who seeks 
to argue that past, facial, intentional governmental action is the sole ac­
ceptable rationale for antidiscrimination law in this country must be con­
strained to argue that laws like the ADA are a mistake. 

For those of us (including Congress) who feel that laws like the 
ADA are not a mistake, the next step is to recognize that the logic under­
lying them is not mistaken, either. While the Carolene Products concep­
tion embodies one example of a stigmatized group in need of civil rights 
protection, it is not the only legitimate model. Another equally legiti­
mate model is that embodied in the ADA: a group not necessarily dis­
crete, insular, or politically disempowered by the state, but one that 
experiences constant widespread, harmful, irrational discrimination that 
can be extensively documented on a systemic level. This model, which 
includes the disabled, must also include the victims of other equivalent 
forms of discrimination-such as discrimination on the basis of weight. 

The case study of weight-based discrimination in Part II of this arti­
cle thus serves a couple of purposes. First, it provides a detailed illustra­
tion of another form of discrimination that should be amenable to 
remediation by American antidiscrimination law-if not on the Carolene 
Products model, then certainly on that of the ADA. Second, it demon­
strates the profound negative consequences of trying to wedge a blatant, 
harmful form of discrimination under preexisting statutes that do not fit 
and that reflect a different model of discrimination. The result is not 
only that the victims of such discrimination are left without a remedy, 
but that the statutes, enacted to remedy other problems, come to be seen 
as abused and exploited, and their credibility ultimately becomes 
undermined. 

There are broader points to take away from the discussion on 
weight-based discrimination, however. Most importantly, the discussion 
in Part I of how prejudice, stereotyping, and discrimination function 
serves to illustrate that, just as different kinds of cancers are all cancer, 
weight discrimination is fundamentally no different from any other form 
of discrimination-race, gender, national origin, or disability; the sole 
difference is in where it manifests itself. Weight-based discrimination is 
not "special" in any etiological sense, although it may be with regard to 
its extensive social harms. Thus, the remedy I have described here 
should be available not just for weight discrimination, but for any form 
of irrational discrimination that can meet the ADNweight standard of 
documentation and proof. Moreover, because "intent" is not special or 
distinct either, as other commentators have urged before me, disparate-
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impact theories of discrimination should be widely available on the same 
terms as they are under the ADA. 

Perhaps the most common and immediate objection to an argument 
of this sort is the "line-drawing problem": why won't this mean a flood 
of legal claims for "whiny-voice" discrimination, or "grouch discrimina­
tion"?389 Effective though the dreaded "slippery slope" may sometimes 
be as a rhetorical device, here the traction is easily sufficient to forestall 
the descent. As the statutes in Michigan and D.C., and the ordinances in 
San Francisco and Santa Cruz, illustrate perfectly, recognizing a broader 
range of discrimination than the federal status quo does not automatically 
imply recognizing every conceivable type of irrational decision as 
grounds for legal action. In addition to defenses like business necessity 
and the BFOQ requirement, which would screen out genuinely job-re­
lated claims once such a provision was in place, statutory coverage of 
"new" types of discrimination would also require extensive factual find­
ings and demonstration that the form of discrimination in question exists 
and is widespread. And, in the end, if a form of discrimination can be 
proven to be intensely problematic, then the fact that it seems funny or 
trivial to some is hardly a substantive argument for excluding it from 
coverage. 

A note on form is warranted here: Although it may be useful analyt­
ically to think of this approach as the "expansion" of Title VII to cover 
additional categories of discrimination, in practical terms the actual 
amendment of Title VII is both descriptively unlikely and, normatively, 
probably undesirable. As one commentator, who was intimately in­
volved in the drafting of the ADA, explains: 

Attempts to amend the 1964 Civil Rights Act to include 
people with disabilities continued periodically through 
the mid-1980s. Such efforts were opposed, privately at 
least, by traditional civil rights groups who feared that 
opening up the 1964 statute to any substantive amend­
ments might also risk reopening the bill to weakening 
changes by opponents of civil rights, and thereby endan­
ger previous hard-fought legislative victories.390 

If we were starting from scratch, and/or with a different legislative 
process, overhauling and expanding Title VII would be the most logical 
place to start, but as Burgdorf and others have acknowledged, in the real 
world of American politics it is probably most important to preserve 
what protections we have. Thus, working within the categorical frame­
work of current American anti discrimination law, the best hope for 

389 Post, supra note 80, at 8. 
390 Burgdorf, supra note 385, at 429. 
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broadening its coverage is probably the same approach as that taken with 
the ADA: new statutes that could be presented in Congress as "[simple 
completion ofJ the path taken in the 1964 Civil Rights Act, which pro­
hibited discrimination on the basis of race, color, and national origin, and 
later, gender."391 As the presence of the Carotene Products language in 
the ADA illustrates, this firm grounding of statutory change in preexist­
ing civil rights statutes, no matter how strained the details may actually 
be, often proves to be crucial to the passage of a new law, both in practi­
cal terms and in terms of creating the moral imperative to overcome the 
inertia of the status quo. 392 

While my argument certainly applies to the states as well as to the 
federal government, it is particularly important that the federal legislature 
be able to set the standard of acknowledging previously underprotected 
forms of discrimination. Experience with the ADA and other civil rights 
statutes has shown that federal law can have a profound top-down influ­
ence on state law.393 In particular, it often functions not only as a direct 
model for various aspects of state laws, but as a "floor" lower than which 
the states cannot go. The states would still be free to experiment with 
differing degrees of protection, but where a problem is nation- and cul­
ture-wide, it is important that the solution be so too. 

IV. CONCLUSION: A FINAL NOTE ON BLAME 

Pace Justice Powell,394 societal discrimination, where it is severe 
and clearly documented, is already enough to justify remediation, and, 
where new forms of it can be proven, it should continue to be enough. 
This is not because people who stereotype and discriminate are "bad" 
and deserving of punishment, but because those who are unfortunate 
enough to possess traits that are the targets of irrational stigmas do not 
deserve to shoulder the whole burden of being stigmatized. 

In our culture, we are generally much happier when we can isolate a 
cause-effect relationship, point a finger at the cause, blame it, and act 

391 Arlene B. Mayerson & Silvia Yee, The ADA and Models of Equality, 62 OHio ST. L.J. 
535, 536 (2001). This line of presentation becomes even more important in the context of 
statutory amendment. See Arlene Mayerson, The Americans with Disabilities Act-An Historic 
Overview, 7 LAB. LAW. 1, 3 (1991) (discussing the Fair Housing Amendments Act of 1988, a 
successful amendment of Title VIII of the Civil Rights Act of 1968 to prohibit discrimination 
on the basis of disability). 

392 See Mayerson & Yee, supra note 391, at 535-36 ("There can be no doubt that [the 
American] civil rights tradition was used as a strong moral imperative in advocating for a 
comprehensive civil rights statute for people with disabilities."). 

393 See supra text accompanying note 375. 
394 And Judge Friedman, the Michigan district court judge who authored the recent opin­

ion in Grutter v. Bollinger, declaring unconstitutional the University of Michigan Law 
School's race-conscious admissions policy. Grutter v. Bollinger, 137 F. Supp. 2d 821, 869 
(E.D. Mich. 2001 ). 
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accordingly.395 We are a lot less comfortable with situations we do not 
understand, where there is a problem and we do not have anyone (not 
even ourselves) to blame. Who or what is to blame for prejudice? In 
terms of what causes it, psychology has multiple answers, and while 
overt, "hot" bigots are certainly part of the problem, they are not respon­
sible for creating the predilection or for sustaining it. Stereotyping, 
prejudice, and discrimination are a part of how we all function: a fact of 
life that we all have to deal with. Who or what is to blame for obesity in 
America? The problem is extremely complex-if we really knew the an­
swer, we would be further along on a solution-but the evidence indi­
cates that individual lack of willpower or moral failings are probably the 
least to blame. 

American antidiscrimination law needs to develop a better way of 
handling situations where there may be no discrete person, group, or pe­
riod of history to blame, but where we still desperately need a solution. 
The current battle raging over race-based affirmative action provides a 
stark example of the conflict between the blame-based model of antidis­
crimination law, which resists "introducing" biases into a status quo pre­
sumed to be neutral, and one that understands the status quo as inherently 
biased and seeks to redistribute the consequences of that bias more equi­
tably. As this article has argued, the controversy over weight-based dis­
crimination provides another such example. While there is no question 
whatsoever that the subordinating practices of the past may have been 
extremely severe, and perhaps even "blameworthy," Professor Siegel is 
correct in warning that we should not allow them to serve as an excuse 
for perpetuating the subordinating practices of today. Regardless of 
whether we are all aware that we are participants in "societal" discrimi­
nation, no meaningful remedy will be possible until we can acknowledge 
that we all need to participate in the solution. 

395 See Crandall & Martinez, supra note 189, at I 173 (observing that American culture is 
a "culture of blame," in which "Americans strongly believe in the metatheoretical assump­
tions ... that make causality, controllability, and responsibility so important for blame and its 
attendant' consequences."). 
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