
HeinOnline -- 14 Cornell J.L. & Pub. Pol’y 327 2004-2005

CHALLENGING ZERO TOLERANCE: 
FEDERAL AND STATE LEGAL REMEDIES FOR 

STUDENTS OF COLOR 

Adira Simant 

INTRODUCTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 327 
I. ZERO TOLERANCE COMES TO SCHOOLS . . . . . . . . . . 329 

A. DEVELOPING ZERO TOLERANCE. . . . . . . . . . . . . . . . . . . . . . 329 
B. CONTROVERSIES OVER ZERO TOLERANCE . . . . . . . . . . . . 331 

II. ZERO TOLERANCE FOR STUDENTS OF COLOR . . . . 333 
III. POTENTIAL LEGAL REMEDIES. . . . . . . . . . . . . . . . . . . . . . 335 

A. THE FEDERAL EQUAL PROTECTION CLAUSE . . . . . . . . . . 335 
B. TITLE VI OF THE CIVIL RIGHTS ACT OF 1964........ 341 

1. Claims Under the Statute Itself . . . . . . . . . . . . . . . . . 341 
2. Claims Under the Regulations . . . . . . . . . . . . . . . . . . 343 
3. Administrative Enforcement of Title VI.......... 346 

a) Investigation of Violations . . . . . . . . . . . . . . . . . . 346 
b) Remedies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34 7 
c) Use of the Complaint Process............... 348 
d) Private Action . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 348 

C. STATE CONSTITUTIONS.............................. 350 
1. State Education Clauses . . . . . . . . . . . . . . . . . . . . . . . . 352 
2. State Equality Clauses. . . . . . . . . . . . . . . . . . . . . . . . . . 354 
3. Challenges to Zero Tolerance Using State 

Constitutions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 359 
a) State Education Clauses and Federal-Style 

Equal Protection Analysis . . . . . . . . . . . . . . . . . . 359 
b) State Education Clauses and Independently 

Interpreted State Equality Clauses........... 361 
c) Disparate Impact Claims Under State 

Equality Provisions . . . . . . . . . . . . . . . . . . . . . . . . . 362 
CONCLUSION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 364 

INTRODUCTION 

Widely-publicized incidents of school violence during the 1990s1 

frightened communities across the c,.mntry, creating a climate of concern 

t J.D., Cornell Law School, 2004; M.P.A., New York University Robert F. Wagner 
School of Public Service, 2001; B.A., George Washington University, 1998. 

I See, e.g., James Brooke, A 'Suicide Mission': Authorities Say Killers Also Used 
Bombs-at Least 20 Injured, N.Y. TIMES, Apr. 21, 1999, at Al; Stacy Finz et al., CHAOS: 
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over the safety of America's schools.2 Whether the danger was real or 
perceived,3 this fear prompted educational policymakers to develop and 
implement new measures that promised "zero tolerance" for school vio
lence.4 These policies required school officials to impose harsh punish
ments for a broad range of offenses. Zero tolerance inevitably resulted in 
a significant rise in disciplinary action against students.5 

With time, the once popular philosophy of zero tolerance has be
come increasingly controversial. Critics point to the rigid application of 
the rules,6 the negative impact of increased discipline on students,7 and 

Students Flee in Horror as Gunman Opens Fire on Campus, S.F. CHRON., Mar. 6, 2001, at Al; 
Mark Mueller, 4 Girls, Teacher Killed in Arkansas 'Ambush', BosTON HERALD, Mar. 25, 
1998, at 2; Anne Rochelle & Christina Cheakalos, Boy Who Mocked Ky. Prayer Group Kills 3 
in Rampage, ATLANTA J. & CoNsT., Dec. 2, 1997, at Al. 

2 See, e.g., Amarjit S. Buttar, School Boards Send Tough Message on Violence, HART
FORD CouRANT, Dec. 29, 1999, at AS; Joe Chojnacki, Students: Fear of Violence Is Rampant, 
Hard to Prevent, BosTON HERALD, Sept. 13, 1999, at 14; Anne Davis, Littleton Still Has 
Students Unsettled: School Officials Contend with Rumors, Anxiety, MILWAUKEE J. SENTINEL, 
May 3, 1999, at Ml; Julie Deardorff & Michael Martinez, Educators Anxious over a New 
Hazard: Killers from Within, CHICAGO True., May 22, 1998, at 11; Keith Ervin & Jill Leovy, 
School Violence "Out of Hand"-Parents Fear for Children's Safety, SEATTLE TIMES, Feb. 
28, 1991, at B2; Maria Elena Fernandez, School Violence: 'We're Tired of Feeling Unsafe', 
WASH. PosT, May 5, 1998, at Bl; Teacher's Union Wants to Expel Students Who Carry Guns, 
N.Y. TIMES, July 19, 1994, at A13. 

3 Publicity Aside, School Shootings Not Rising, MILWAUKEE J. SENTINEL, Jul. 30, 1998, 
at 8; School Survey Finds Violence All over; Big Cities Are Worst, WASH. PosT, Nov. 2, I 994, 
at Al; Mike Bowler, School Violence Less Than Thought; Repon Says Fears in Shootings' 
Wake Are Overblown, BALTIMORE SUN, Apr. 12, 2000, at IA; Susan Feeney, School Crime 
Down, Government Reports; But Fear of Violence, Theft Up Among Schoo/kids, Study Says, 
DALLAS MORNING NEws, Oct. 15, 1998, at IA; Keith Henderson, School Violence Rising in 
Cities, Suburbs, CHRISTIAN Sci. MONITOR, Nov. 21, 1994, at 2; Bill Hutchinson, Urban, Sub
urban, & Rural Schools Report Rise; Study: School Violence Skyrockets, BosTON HERALD, 
Jan. 6, 1994, at 4; Tamar Lewin, Study Finds No Big Rise in School Crime, N.Y. TIMES, Mar. 
25, 1998, at A20; Mike A. Males, Five Myths, and Why Adults Believe They Are True, N.Y. 
TIMES, Apr. 29, 1998, at 9; Terence Monmaney, High School Violence Is Down. Study Says: 
Students in Government Survey Repon Less Fighting, Fewer Weapons in 1990s., ST. Loms 
PosT-DISPATCH, Aug. 6, 1999, at A6; Vincent Schiraldi, Hyping School Violence, WASH. 
PosT, Aug. 25, 1998, at Al5; Vincent Schiraldi, Americans Overreact to Youth Crime, MIL
WAUKEE J. SENTINEL, Dec. 20, 2000, at 19A; Diane R. Stepp, School Crime Rate Increases 
Dramatically, ATLANTA J. & CoNsT., Jan. 13, 1996, at JI; John Woestendiek, Survey Finds 
Rise in School Violence, PHILA. INQUIRER, Nov. 2, 1994, at A3. 

4 See TAMMY JOHNSON ET AL., APPLIED RESEARCH CENTER, RACIAL PROFILING & PUN
ISHMENT IN U.S. PvBLIC SCHOOLS: How ZERO TOLERANCE POLICIES & HIGH STAKES TESTING 
SUBVERT ACADEMIC ExcELLENCE & RACIAL EQUITY 14 (2001); Robert E. Shepherd, Jr. & 
Anthony J. DeMarco, Weapons in Schools and Zero Tolerance, CRIM. JusT., Spring 1996, at 
46; Joan M. Wasser, Note, Zeroing in on Zero Tolerance, 15 J.L. & PoL. 747, 748 (1999). 

5 Wasser, supra note 4, at 759-60; Fem Shen, Educators Get Tough on Violence, WASH. 
PosT, Aug. 24, 1995, at Md. I 

6 See, e.g., Margaret Graham Tebo, Zero Tolerance, Zero Sense, 86 A.B.A. J. 40 
(2000). 

7 THE ADVANCEMENT PROJECT & THE CIVIL RIGHTS PROJECT, HARVARD UNIVERSITY, 
OPPORTUNITIES SUSPENDED: THE DEVASTATING CONSEQUENCES OF ZERO TOLERANCE 9-13 
(June 2000) [hereinafter THE ADVANCEMENT PRornCT]; Patrick Pauken & Philip T.K. Daniel, 
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the lack of alternative educational services.8 Such cnt1c1sm has been 

bolstered by evidence demonstrating that there is little connection be

tween zero tolerance and improved school safety.9 

A particular area of concern is the impact of zero tolerance on stu

dents of color. Harsh discipline policies are more likely to exist in 

predominantly minority schools, 10 and school officials are more likely to 

punish minority students than white students. 11 While the disproportion

ate punishment of students of color is certainly not a new issue, 12 evi

dence shows that the disparities may increase as disciplinary actions 

increase. 13 Thus, zero tolerance has the potential to make the problem of 

racial disparities in discipline even more acute and the search for solu

tions even more imperative. 
This note will .examine the legal frameworks available to address 

the disproportionate impact of zero tolerance policies on students of 

color. Part I will outline the development of zero tolerance and the criti

cisms of these policies. Part II will detail the harsh consequences for 

minority students of this approach to school discipline. Finally, Part III 

will assess the likelihood of successfully challenging the discriminatory 

impact of zero tolerance using Federal and state laws including the Fed

eral Equal Protection Clause, Title VI of the Civil Rights Act of 1964 

and its regulations, and the education and equality provisions of state 

constitutions. 

I. ZERO TOLERANCE COMES TO SCHOOLS 

A. DEVELOPING ZERO TOLERANCE 

During the 1990s, reports of escalating crime and violence in Amer

ican schools raised the fears of students, parents, and educators. 14 

Race Discrimination and Disability Discrimination in School Discipline: A Legal and Statisti

cal Analysis, 139 EDUC. L. REP. 759, 771 (2000). 
8 Wasser, supra note 4, at 762. 
9 THE ADVANCEMENT P1wrn=, supra note 7, at 17; Russell J. Skiba & Peter E. Leone, 

Zero Tolerance & School Security Measures: A Failed Experiment, in TAMMY JoHNSON ET 

AL., supra note 4, 34-35 (2001); Wasser, supra note 4, at 773. 
10 THE ADVANCEMENT PRorn=, supra note 7, at 7. 
I I See Pauken & Daniel, supra note 7, at 766; RussELL J. SKIBA ET AL., INDIANA EDUCA

TION POLICY CENTER, THE COLOR OF DISCIPLINE: SOURCES OF RACIAL & GENDER D1SPROPOR

TIONALITY IN SCHOOL PuNISHMENT 1-3 (June 2000); Wasser, supra note 4, at 768-69. 
12 See Skiba & Leone, in TAMMY JoHNSON ET AL., supra note 4, at 35; SKIBA ET AL., 

supra note 11. See also, THE ADVANCEMENT PRorn=, supra note 7, at 7; Virginia K. Costen

bader & Sarnia Markson, School Suspension: A Survey of Current Policies and Practices, 

NAASP BULLETIN, October 1994, at 103. 
13 SKIBA ET AL., supra note 11, at 2. 
14 See, e.g., Teachers' Union Wants to Expel Students Who Carry Guns, supra note 2, at 

Al3; Buttar, supra note 2, at AS; Chojnacki, supra note 2, at 14; Davis, supra note 2, at Ml; 

Deardorff & Martinez, supra note 2, at 11; Ervin & Leovy, supra note 2, at B3; Fernandez, 

supra note 2, at BI. 
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Policymakers responded to these concerns by promising "zero tolerance" 
for school violence 15 and "mandat[ing] predetermined consequences or 
punishments for specific offenses." 16 One of the first to act, Congress 
passed the Gun Free Schools Act in 1994 (GFSA). 17 The GFSA requires 
states receiving federal funding to direct local school authorities to: 1) 
expel for at least one year any a student possessing a firearm on school 
grounds; 18 2) refer any student caught with a weapon at school to the 
juvenile justice system; 19 and 3) permit modification of the expulsion 
requirement on a case-by-case basis. 20 

Federal endorsement of zero tolerance for weapons accelerated the 
institution of strict policies at the state and local levels, and by 1996-97 
(the most recent school year for which this data is available), 94% of 
schools had implemented zero tolerance policies for firearms. 21 School 
districts did not limit themselves to punishing students for possession of 
weapons, but they considerably expanded the scope of zero tolerance 
policies.22 Mandatory punishment was required for possession of weap
ons other than firearms in 91 % of schools, for violence in 79%, for drugs 
in 88%, for alcohol in 87%, and for tobacco in 79%.23 Moreover, school 
districts enacted zero tolerance policies for a variety of behaviors that 
posed little or no safety risks.24 In 1999, for example, Maryland schools 
suspended 44,000 students for "disobeying rules," "insubordination," and 
"disruption."25 

Zero tolerance policies have compelled schools to punish students 
in large numbers. Nationally, schools suspended more than 3.1 million 
students and expelled more than 97,000 during the 2000-01 school 

15 TAMMY JoHNSON ET AL., supra note 4; Shen, supra note 4; Wasser, supra note 4, at 
748-49. 

16 JILL F. DEVOE, ET AL., U.S. DEP'T OF EDUCATION, U.S. DEP'T OF JUSTICE, INDICA
TORS OF SCHOOL CRIME AND SAFETY, 2002, 135, 137 (2002). 

17 20 U.S.C. § 7151 (2004). The Gun-Free Schools Act of 1994 was amended by the No 
Child Left Behind Act. The current version is the same as the 1994 law but provides an 
exception for firearms "lawfully stored inside a locked vehicle on school property" or used 
"for activities approved and authorized by the local educational agency." Pub. L. No. 107-
110, 115 Stat. 1762 (2002). 

18 U.S. DEP'T OF EDUC., GUIDANCE CONCERNING STATE AND LOCAL RESPONSIBILITIES 
UNDER THE GuN-FREE SCHOOLS ACT, 3 (2004), at http://www.ed.gov/programs/dvpforrnula/ 
gfsaguid03.doc. State and local policies enacted pursuant to the GFSA are required to define 
"firearm" to include guns, bombs, grenades, missile launchers, and poison gas. Id. at 7. 

19 Id. at 5. 
20 Id. at 4. 
2 1 SHEILA HEAVISIDE, ET AL., U.S. DEP'T OF EDUC., VIOLENCE AND DISCIPLINE 

PROBLEMS IN U.S. PuBLIC SCHOOLS: 1996-97 18 (1998). 
22 THE ADVANCEMENT PROJECT, supra note 7. 
2 3 HEAVISIDE ET AL., supra note 21, at 18. 
24 THE ADVANCEMENT PRoJECT, supra note 7, at 1. 
25 This does not include Baltimore schools. Id. at 1-2. 
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year.26 On a state and local level, Wisconsin school suspensions in

creased 34% between 1991-92 and 199927, and the number of students 

expelled in Chicago rose from 14 in 1992-93 to 737 in 1998-99.28 Many 

school districts are expelling children two to three times more often than 

before the adoption of zero tolerance.29 Zero tolerance policies mandat

ing that schools share information on student infractions with law en

forcement authorities have increased referrals of students to the justice 

system. In Florida, for instance, schools referred 3,831 students to the 

juvenile justice system for their conduct in school in 1999.30 

B. CONTROVERSIES OVER ZERO TOLERANCE 

Champions of zero tolerance claim that these policies reduce crime, 

violence, and disruption in schools, thereby allowing schools to fulfill the 

mission of educating students.31 Nevertheless, critics are increasingly 

condemning zero tolerance discipline for a variety of reasons.32 Many 

commentators and litigants express concern about the due process impli

cations of zero tolerance policies. 33 Another basis for criticism is the 

rigid application of policy that results in the discipline of students for 

seemingly harmless conduct. Anecdotal evidence of such events is plen

tiful. 34 Schools have expelled or suspended students of all ages for pos-

26 THOMAS D. SNYDER, ET AL., U.S. DEP'T OF Eouc., DIGEST OF Eouc. STATISTICS 2003 

179 (2004). 
27 THE ADVANCEMENT PROJECT, supra note 7, at 3. 

28 Id. 
29 Wasser, supra note 4, at 759-60. 

30 THE ADVANCEMENT PROJECT, supra note 7, at 4. 

31 See, e.g., Wasser, supra note 4, at 751. 

3 2 See, e.g., Jesse L. Jackson, Sr., Justice in Decatur (Nov. 7, 1999), at http:// 

www.rainbowpush.org/commentaries/1999/110799.htrnl; Position Statement, National Mental 

Health Association, Opposing the Blanket Application of Zero Tolerance Policies in Schools 

(2003), available at http://www.nmha.org/position/zerotolerence.cfm; Press Release, Ameri

can Bar Association, ABA Votes to Oppose School ''Zero Tolerance' Policies (Feb. 19, 2001), 

at http://www.abanet.org/media/febO 1/zerotolerance.html; Press Release, Rutherford Institute, 

School Board to Decide Whether to Expel Student for Carrying Nail Clippers (July 15, 1999), 

at http://www.rutherford.org/articles_db/press_re1ease.asp?artic1e_id=56; Tebo, supra note 6. 
33 See, e.g., Kevin P. Brady, 'Zero Tolerance or (ln)Tolerance Policies? Weaponless 

School Violence, Due Process, and the Law of Student Suspensions and Expulsions: An Exam

ination of Fuller v. Decatur Public School Board of Education School District, 2002 BYU 

Eouc. & L.J. 159 (2002); Kathleen M. Cerrone, Comment, The Gun-Free Schools Act of 

/994: 'Zero Tolerance Takes Aim at Procedural Due Process, 20 PACE L. REv. 131 (1999); 

Brooke Grona , Comment, School Discipline: What Process Is Due? What Process ls De

served?, 27 AM. J. CRIM. L. 233 (2000); James M. Peden, Through a Glass Darkly: Educating 

with 'Zero Tolerance, 10-SPG KAN. J.L. & PuB. PoL'Y 369 (2001). 

34 See, e.g., Dennis Cauchon, Schools Struggling to Balance 'Zero Tolerance, ' Common 

Sense, USA TODAY, Apr. 13, 1999, at lA; Marc Fisher, Going Too Far: The Case of the Nail 

Clipper, WASH. PosT, Jan. 15, 2002, at BO!; Christine Haughney, 'Zero-Tolerance Makes 

Child's Play a Liability 2 Boys Called to Coun over Paper Gun in Cops 0 and-Robbers, S.F. 

CHRON., July 8, 2001, at All. 
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session of "weapons" such as paper clips,35 nail files,36 and a toy ax used 
in a Halloween costume;37 drugs, including aspirin,38 midol,39 and white
out;40 and general misbehavior such as humming and tapping on a desk, 
which was classified as "defiance of authority."41 

The transformation of schools into conduits for the juvenile justice 
system is viewed as one of the serious consequences of zero tolerance. 
According to a recent report, the "increase in criminal charges filed 
against children for in-school behavior has been one of the most detri
mental effects of Zero Tolerance Policies."42 The GFSA and forty-one 
states require schools to refer students to law enforcement agencies for 
misconduct committed at school, 43 and in many cases, schools may be 
"simply transferring their disciplinary authority to law enforcement offi
cials."44 In addition, suspension and expulsion may increase a student's 
risk for juvenile delinquency.45 

The potential negative impact of school discipline on children 
makes zero tolerance policies especially troubling because they tend to 
increase the number of disciplinary actions. Experts have theorized and 
demonstrated a variety of harms associated with suspension and expul
sion, including loss of learning and educational time,46 poorer academic 
performance,47 increased likelihood of special education placement, de
creased participation in extracurricular activities, poorer attendance,48 
and increased risk of dropping out.49 These punishments may be psycho
logically damaging as well,50 causing frustration, lower self-esteem, and 
a distrust of authority. 51 Some writers also propose that reduced contact 
with school "leads to perpetuation of low socioeconomic" status.52 
Given the potential harm to students, school authorities should use sus
pension and expulsion only if they are necessary to achieve educational 

35 THE ADVANCEMENT PRoJE=, supra note 7, at 1. 
36 Skiba & Leone, supra note 9, at 34. 
37 Id. 

38 THE ADVANCEMENT PRoJE=, supra note 7, at 1. 
39 Id. 
4 o Id. at 6. 
41 Id. at 4-5. 
42 THE ADVANCEMENT PRoJE=, supra note 7, at 15. 
43 20 U.S.C. § 715l(h)(2004); THE ADVANCEMENT PRoJE=, supra note 7, at 15. 
44 THE ADVANCEMENT PRoJE=, supra note 7, at 15. 
45 Skiba & Leone, supra note 9, at 35. 
4 6 See Pauken & Daniel, supra note 7, at 771. 
47 THE ADVANCEMENT PRoJE=, supra note 7, at 13. 
48 Wasser, supra note 4, at 763. 
4 9 Pauken & Daniel, supra note 7, at 77 I. 
50 THE ADVANCEMENT PROJECT, supra note 7, at 9-12. 
5 I Pauken & Daniel, supra note 7, at 771. 
52 Id. at 771-72. 
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goals. It is not clear, however, that zero tolerance policies are actually 

effective in reducing school violence or improving student behavior.53 

The failure of many states to make alternate placements available to 

suspended and expelled students exacerbates the negative effect of pun

ishment. The GFSA does not require states to provide alternative educa

tion, and although thirty-six states chose to provide this service, only 

thirteen made it mandatory. 54 As a result, the Department of Education 

estimated that in the 1996-97 school year, only 56% of expelled students 

were placed in alternate education.55 At this rate, approximately 38,200 

expelled students did not receive any educational services in 1998-99.56 

II. ZERO TOLERANCE FOR STUDENTS OF COLOR 

While zero tolerance policies have been widely adopted throughout 

the country, they are most likely to exist in predominantly African

American and Latino school districts.57 In fact, the disproportionate im

pact of school discipline policies on minorities has been a consistent 

finding of research for more than twenty-five years.58 Minority students 

appear to experience disciplinary action at rates higher than their percent

ages of school populations59 and are subject to punishment more than 

white students.60 Data from the Department of Education shows that in 

53 THE ADVANCEMENT PROJECT, supra note 7, at 17; Skiba & Leone, supra note 9, at 35; 

Wasser, supra note 4, at 773. One national survey found that schools using more elements of 

zero tolerance were less safe than those applying fewer components. Skiba & Leone, supra 

note 9, at 35. A report issued by the Educational Testing Service found that zero tolerance 

policies alone did not reduce problematic behavior. Wasser, supra note 4, at 773. Other 

surveys have determined that mandatory punishments for various weapons did not deter stu

dents from bringing those items to school. Wasser, supra note 4, at 772-73. Finally, "[a] high 

rate of repeat offending among students who have been suspended indicates that disciplinary 

removal is not a particularly effective method for changing behavior." Skiba & Leone, supra 

note 9, at 35. 
54 Wasser, supra note 4, at 761. 
55 Id. at 762. This percentage is even less for students expelled for possessing a "firearm" 

under the definition of the GFSA. KAREN GRAY-ADAMS & BETH SINCLAIR, U.S. DEPARTMENT 

OF EDUCATION, REPORT ON THE IMPLEMENTATION OF THE GUN-FREE SCHOOLS A= IN THE 

STATES AND OUTLYING AREAS: SCHOOL YEAR 2001-2002 6 (2004). In the 2001-02 school 

year, only 39% of students expelled for firearm possession were referred to alternative educa

tion, a decrease from 43% in I 997-98. Id. 
56 Id. 
57 THE ADVANCEMENT PRoJE=, supra note 7, at 7. During the 1996-1997 school year, 

high-minority school districts had discipline policies at the following rates: 97% for firearms, 

94% for other weapons, 92% for drugs, and 85% for violence. Id. In comparison, school 

districts where the majority of students were white adopted the same policies at lower rates: 

92% for firearms, 88% for other weapons, 83% for drugs, and 71 % for violence. Id. 

58 SKIBA ET AL., supra note 11; Skiba & Leone, supra note 9, at 35; see also Costenbader 

& Markson, supra note 12, at 103. 
59 SKIBA ET AL, supra note 11, at 3 tbl.l; Wasser, supra note 4, at 768. 

60 Wasser, supra note 4, at 768-69. A 1993 study surveyed hundreds of thousands stu

dents across the country and found that African-American students were suspended or expelled 

at a rate 250% higher than white students. Pauken & Daniel, supra note 7, at 767. 
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the 2000-01 school year, while African-American children were 17% of 
the student population in the United States, they represented 34% of stu
dents that school districts suspended and 30% of students expelled.61 In 
the same year, white students were 62% of all students, but were only 
48% of those suspended and 49% of those expelled.62 These national 
statistics reflect the situation in individual states.63 Schools also seem to 
punish minority students more severely than white students, often for 
less serious64 or more subjective infractions65 such as "defiance of au
thority."66 Moreover, the disproportionate impact of suspension and ex
pulsion on students of color seems to increase as school officials use 
those punishments more frequently.67 This suggests that minorities will 
face even greater harm from the implementation of zero tolerance 
policies. 

"Despite extensive documentation of the existence of ra
cial. . .disparities in school discipline data, there has been little system
atic exploration of possible explanations for the disproportionality."68 
Some commentators have hypothesized that cultural and ethnic differ
ences may cause white school officials to perceive the conduct of minor
ity students as punishable.69 It is also possible that the apparent 
correlation between race and discipline is actually caused by the relation
ship between race and socioeconomic status. 70 In other words, it is not 
students of color who are disproportionately disciplined, but low-income 
students, many of whom happen to be minorities. Another potential jus
tification for the greater discipline of students of color is that these stu
dents are more disruptive and commit more infractions than other 

61 OFFICE OF C1v1L RIGHTS, U.S. DEP'T OF EDuc., OCR ELEMENTARY AND SECONDARY 
SCHOOL SURVEY: 2000 (2002), available at http://205.207.l75.84/ocr2000r/wdsdata.html. 

62 Id. 
63 E.g., DAVID RICHART, ET AL., BUILDING BLOCKS FOR YOUTH, UNINTENDED CONSE

QUENCES: THE IMPACT OF "ZERO TOLERANCE" AND OTHER EXCLUSIONARY POLICIES ON KEN
TUCKY STUDENTS 21-24 (2003). One report found that in Colorado, Latinos represented 17% 
of the public school population and 33% of those expelled from school, and African-Ameri
cans made up 5% of the student body, but 12% of students expelled. Wasser, supra note 4, at 
768. The same report stated that in a number of districts in Michigan, African-Americans 
were 40% of the student body, but 64% of expulsions. Id. In some of these districts, African
American students were expelled at twice the rate of their enrollment. Id. 

64 THE ADVANCEMENT PRoJECT, supra note 7, at 7; Skiba & Leone, supra note 9, at 35. 
6 5 TAMMY JOHNSON ET AL., supra note 4, at 14; Wasser, supra note 4, at 769. 
66 THE ADVANCEMENT PROJECT, supra note 7, at 7. 
67 SK.IBA ET AL., supra note 11, at 2; JoHANNA WALD & DANIEL LOSEN, DEFINING AND 

REDIRECTING A SCHOOL-TO-PRISON PIPELINE 2-3 (2003). 
68 SK.IBA ET AL., supra note 11, at 1. 
69 Hawkins v. Coleman, 376 F. Supp. 1330, 1335 (N.D. Tex. 1974) (describing the testi

mony of an educational expert); Costenbader & Markson, supra note 12, at 103-107; Pauken 
& Daniel, supra note 7, at 764; Janice L. Streitmatter, Ethnic/Racial and Gender Equity in 
School Suspensions, THE HIGH ScH. J., Dec. 1985/Jan. 1986, at 139-43. 

70 SK.IBA ET AL., supra note 11, at 4. 
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students, thus making punishment necessary.71 Studies have not substan

tiated this claim. 72 Despite the various alternative justifications, a num

ber of analyses maintain that the best explanation for the disparities is 

racism or racial stereotyping.73 

III. POTENTIAL LEGAL REMEDIES 

Although the exact cause of the disproportionate effect of zero toler

ance policies on students of color is debatable, the existence of a dispar

ity is clear. Experts in many fields have recommended methods for 

schools to confront this problem.74 While state and local governments 

might undertake such reforms on their own, it may be necessary to com

pel them to do so. This section will examine whether various federal and 

state laws can provide the means to force school systems to confront the 

impact of zero tolerance policies on minority students. Specifically, this 

section will analyze the potential for claims under the Federal Equal Pro

tection Clause, Title VI of the Civil Rights Act of 1964 and its regula

tions, and the education and equality guarantees of state constitutions. 

A. THE FEDERAL EQUAL PROTECTION CLAUSE 

The history of litigation challenging racial disparities in education 

suggests that the Equal Protection Clause of the Fourteenth Amendment 

to the United States Constitution may provide a means to contest school 

discipline policies.75 It is unlikely that such a challenge will prevail, 

however, because a successful equal protection claim will require proof 

of discriminatory intent. 
The Fourteenth Amendment mandates: "No state shall. . .deny to 

any person within its jurisdiction the equal protection of the laws." 

7 t Id. at 4-6; Pauken & Daniel, supra note 7, at 766. 
72 John D. McCarthy & Dean R. Hoge, Racial Disadvantage Out of Universalistic Pro

cess, 65 Soc. FoRcEs 1101 (1987); Anna C. McFadden et al., A Study of Race and Gender 

Bias in the Punishment of Handicapped School Children, 24 URB. REv. 239 ( 1992); Pauken & 

Daniel, supra note 7, at 766. 
73 Hawkins, 376 F. Supp. at 1335 (describing the expert's report); TAMMY JoHNSON ET 

AL., supra note 4, at 15; Pauken & Daniel, supra note 7, at 766. 

74 SusAN SANDLER ET AL., JusncE MATTERS lNsTrruTE, TURNING to Each Other Not on 

Each Other: How School Communities Prevent Racial Bias in School Discipline: A Prelimi

nary Report (2000); THE ADVANCEMENT PROJECT, supra note 7, at 31-39; Id. at app. VII; 

Gwendolyn Cartledge et al., Professional Ethics Within the Context of Student Discipline and 

Diversity, 24 TEACHER EDuc. & SPECIAL EDuc. 25 (2001); Brenda L. Townsend, The Dispro

portionate Discipline of African American Learners: Reducing School Suspensions and Expul

sions, 66 ExcEPTIONAL CHILDREN 381 (2000); Junious Williams, Reducing the 

Disproportionately High Frequency of Disciplinary Actions Against Minority Students: An 

Assessment-Based Policy Approach, 24 EQUITY & ExcELLENCE 31 (1989). 

75 See, e.g., Brown v. Bd. of Educ., 347 U.S. 483 (1954); Swann v. Charlotte-Mecklen

burg Bd. of Educ., 402 U.S. I (1971); Keyes v. Sch. Dist. No. I, 413 U.S. 189 (1973), rehear

ing denied, 414 U.S. 883 (1973). 
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Courts apply three standards of review when an individual or group chal
lenges a state policy or law on equal protection grounds. The first test 
strongly presumes that the state's action is constitutionaF6 and applies to 
most economic and social policy issues brought before the court. Under 
this standard, a court will only invalidate a law if it has no rational rela
tionship to any legitimate government objective.77 Courts generally use 
the second, intermediate standard when deciding a case involving classi
fications based on gender78 or illegitimacy.79 A court will uphold a law 
under this test as long as it bears a substantial relationship to an impor
tant governmental interest. 8° Finally, where a state law or policy classi
fies individuals by race or national origin81 or infringes on a fundamental 
right,82 a court will apply the most rigorous standard of review. The 
court will use "strict scrutiny" and require that the classification be nar
rowly tailored to meet a compelling government interest.83 For example, 
it would be unconstitutional for a school policy to mandate suspension 
for white students who commit a particular infraction but require expul
sion for students of color who commit the same act. Even if such a 
policy could be justified by the important goal of preserving school 
safety, the policy would not be narrowly tailored to meet that interest 
because any student committing the act deserves the same punishment, 
regardless of race. 

In order to subject a state law or policy to any of these forms of 
review, however, the law must clearly categorize individuals in some 
manner. 84 A law can make a classification on its face or in its applica
tion. Where a law classifies on its face, the terms of the law expressly 
categorize persons for differential treatment based on a particular trait. 
Thus, there is no need to establish the existence of a discriminatory pur
pose or a disproportionate impact of the law on a particular group and the 
court can proceed to apply the appropriate standard. 85 

76 F.C.C. v. Beach Comm., Inc., 508 U.S. 307, 314 (1993). 
7 7 Id. at 3 I 3 ("In areas of social and economic policy, a statutory classification that 

neither proceeds along suspect lines nor infringes fundamental constitutional rights must be 
upheld against equal protection challenge if there is any reasonably conceivable state of facts 
that could provide a rational basis for the classification."). 

78 Craig v. Boren, 429 U.S. 190, 197 (1976). 
79 Lalli v. Lalli, 439 U.S. 259, 265 (1978). 
so Craig, 429 U.S. at 197. 
81 City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985). 
82 E.g., Bullock v. Carter, 405 U.S. 134, 144 (1972). 
83 City of Cleburne, 473 U.S. at 440. 
84 E.g., Califano v. Boles, 443 U.S. 282, 293-94 (1979) ("The proper classification for 

purposes of equal protection analysis is not an exact science, but scouting must begin with the 
statutory classification itself. Only when it is shown that the legislation has a substantial dispa
rate impact on classes defined in a different fashion may analysis continue on the basis of the 
impact on those classes.") Id. 

85 E.g., Shaw v. Reno, 509 U.S. 630, 642-43 (1993). 
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It is highly unlikely that a zero tolerance policy would openly clas
sify students by race, even if officials actually intended to treat students 
differently. Therefore, an equal protection claim will depend on the chal
lenger's ability to establish that school officials make a discriminatory 
classification when applying a zero tolerance policy. A law or policy 
that classifies individuals in its application is either neutral on its face or 
appears to make a legitimate classification, but is administered in a man
ner that imposes different burdens on different groups. 86 While it is clear 
that schools discipline students of color more frequently and more 
harshly than their white counterparts, evidence of the discriminatory im
pact of a policy alone will not be sufficient to sustain a claim under the 
Equal Protection Clause. 

A court will require proof that government officials acted with dis
criminatory intent when applying a law.87 While it is not necessary to 
show that bias was the sole or even primary motivation for the official 
action, 88 the Supreme Court has declared: 

[W]e have not held that a law, neutral on its face and 
serving ends otherwise within the power of government 
to pursue, is invalid under the Equal Protection Clause 
simply because it may affect a greater proportion of one 
race than of another. Disproportionate impact is not ir
relevant, but it is not the sole touchstone of an invidious 
racial discrimination forbidden by the Constitution. 
Standing alone, it does not trigger the rule, that racial 
classifications are to be subjected to the strictest scrutiny 
and are justifiable only by the weightiest of 
considerations. 89 

Clearly, the best evidence of intent would be an official admission 
of discrimination.90 Just as it is unlikely that a zero tolerance policy 
would explicitly discriminate, however, it is equally improbable that 
school officials would admit to either racial bias or considering race in 

86 Yick Wo v. Hopkins, 118 U.S. 356 (1886). In this case, a San Francisco ordinance 
banned the operation of hand laundries, the majority of which were operated by Chinese per
sons, in wooden buildings. The Supreme Court invalidated the statute based on its discrimina
tory application after finding that, while all non-Asian launderers who applied had received an 
exemption to the statute, no Chinese applicant had received an exemption. 

87 Washington v. Davis, 426 U.S. 229, 241-43 (1976). 
88 Personnel Adm'r of Mass. v. Feeney, 442 U.S. 256, 279 (1979) ("Discriminatory pur

pose .. .implies that the decisionmaker. .. selected or reaffirmed a particular course of action at 
least in part because of, not merely in spite of, its adverse effects upon an identifiable group." 
(internal quotations, citations and footnote omitted)); Village of Arlington Heights v. Metro. 
Housing Dev., 429 U.S. 252, 265 (1977). 

89 Washington, 426 U.S. at 242 (citation omitted). 
90 See id. 
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disciplinary decisions.91 Thus, to sustain an equal protection claim, it 
will be necessary to demonstrate intent by other means. 

Proof of disproportionate impact "may provide an important starting 
point"92 by creating an inference of discriminatory intent93 and a chal
lenge to a zero tolerance policy would likely rely heavily on such evi
dence. The disparate impact of zero tolerance policies can generally be 
shown using data on student populations and disciplinary actions.94 Sta
tistical analyses that establish higher rates of punishment for students of 
color relative to their representation in the student body and correlations 
between race and the use of punishment will be particularly useful. 

There are several obstacles to using such data as evidence of dis
criminatory intent. First, this information may be difficult to obtain, be
cause schools may not keep sufficiently detailed records on disciplinary 
actions.95 Second, courts often refuse to accept statistical evidence of 
impact as an indication of intent.96 Third, to demonstrate discriminatory 
intent solely through the existence of a disparate effect of a policy, 
there must be "a clear pattern" that is "unexplainable on grounds 
other than race."97 Without both of these elements, impact alone will 
not be determinative of intent.98 While both factors have been 

9 1 Such evidence is occasionally available. For example, in Sherpell v. Humnoke School 
District, the court required the school district to revise its disciplinary practices partly based on 
the evidence that teachers referred to black students as "niggers," "blue gums," and "coons," 
and that teachers administered punishment differently to black and white students. 619 F. 
Supp. 670 (E.D. Ark. 1985). 

92 Village of Arlington Heights, 429 U.S. at 266. 
93 Washington, 426 U.S. at 242. 
9 4 See generally THE ADVANCEMENT PROJECT, supra note 7. 
95 THE ADVANCEMENT PROJECT, supra note 7, at app.V (detailing mandated record keep

ing policies in each state). Only 27 states collect discipline data by type of offense/conduct 
and eleven states collect data by race. Id. See Tasby v. Estes, 643 F.2d 1103, 1107 n.l (1981) 
("[T]he statistics offered are based upon a breakdown of offenses far too general to prove 
disproportionate severity in punishment. ... "). 

96 See, e.g., McCleskey v. Kemp, 481 U.S. 279, 292-99 (1987) (holding that a statistical 
analysis of death penalty cases in Georgia was insufficient evidence of the decisionmakers in 
the state acting with a discriminatory purpose); Tasby, 643 F.2d at 1108 ("[S]tatistical proof 
that black students are disciplined more frequently and more severely than white and Mexican
American students has limited probative value."). 

97 Village of Arlington Heights, 429 U.S. at 266. 
98 See Tasby, 643 F.2d at 1108. In that case, the Conrt refused to infer discriminatory 

intent in part because the: 

[S]tatistical evidence fail[ed] to account for the many variables at work in the pro
cess of disciplining school children. Too many legitimate, non-racial factors are 
involved to permit an inference of discriminatory purpose from a showing of dispro
portionate impact . . . . Black and white students in the [school district] may not 
commit disciplinary infractions at the same rate or of the same seriousness, and this 
differential may be accounted for in non-racial terms. In addition, school adminis
trators and teachers are properly concerned with balancing numerous competing con
siderations when deciding how properly to discipline a student, including the 
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present in some cases,99 this will be extremely rare in the education 
context. 100 

Perhaps the most significant impediment to establishing discrimina
tory intent with data on disproportionate impact is that courts generally 
will require direct proof that state actors treated similarly situated per
sons differently in applying the law or policy .101 In Fuller v. Decatur, 102 

African-American high school students who were expelled by their 
school for fighting during a football game sued for reinstatement. 103 The 
plaintiffs argued, inter alia, that the school district violated the Equal 
Protection Clause through their arbitrary and disparate expulsions of Af
rican-American students. 104 To support their claim, the students pro
vided statistics showing the disproportionate impact of the expulsions; 
they also provided evidence that school officials meted out lesser punish
ments to Caucasian students for fighting. 105 The District Court found the 
plaintiffs' evidence insufficient to prove that the school district had the 
requisite discriminatory intent when the school district decided to expel 
the students because one could not compare the white students expelled 
for fighting with the African-American plaintiffs. 106 

As Fuller indicates, it will be extremely difficult to prove that 
school officials disciplined students of color more severely than similarly 
situated white students. 107 It may even be impossible to provide evi
dence of multiple disciplinary actions that a court would consider compa-

Id. 

personal history and individual needs of a student, the flagrancy of his offense, and 
the effect that the misconduct may have on other students. 

99 See, e.g., Yick Wo v. Hopkins, 118 U.S. 356 (1886); see also Gomillion v. Lightfoot, 
364 U.S. 339 (1960); Guinn v. U.S., 238 U.S. 347 (1915); Lane v. Wilson, 307 U.S. 268 
(1939). 

100 See, e.g., Tasby, 643 F.2d at 1103. 
IOl U.S. v. Armstrong, 517 U.S. 456,465 (1996) (claim of selective prosecution). In that 

case, the defendant offered a study showing that, of the twenty-four cases involving drug 
charges similar to the defendant's that the federal prosecutor's office prosecuted during 1991, 
all of the defendants were African-American. The court concluded that these statistics were 
insufficient in part because the study did not identify non-black individuals who the federal 
prosecutors could have prosecuted for the same offense but did not. Id. at 470. Similarly, in 
Tasby v. Estes, the Third Circuit Court of Appeals found that the statistical evidence offered 
was insufficient to establish a prima facie case of racial discrimination because it did not 
contain proof that black students were punished more severely than white students for the 
same offenses when all other factors were equal. 643 F.2d at 1107 n. l. 

102 78 F. Supp. 2d 812 (2000), aff d, 251 F.3d 662 (200 I). 
103 Id. 
104 Id. 
!05 The Plaintiffs' evidence showed that 82% of the students expelled in the school dis

trict from the beginning of the 1996-1997 school year through December 1999 were African
American, even though African-American students represented only 46-48% of the student 
population. Only 18% of those expelled were Caucasian. Id. at 824. 

106 Id. at 825. 
I0? See id. 
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rable. 108 In addition, differential treatment of students may occur before 
any record is made. Research has indicated that teachers and schools 
officials are more likely to accuse students of color than white students 
of subjective infractions. 109 If discrimination occurs at the official's ini
tial determination of whether to refer a student for disciplinary action, it 
would be impossible to identify similarly situated students because the 
official would not even refer the white students for punishment. 

If sufficient proof of disproportionate impact is not available, there 
are some additional types of evidence that can be used to show discrimi
natory intent. 1 10 A court may consider the historical background of the 
law or policy .111 In the context of a public educational institution, a 
school or district's prior record of segregation will be relevant, particu
larly if a court has ordered the school to desegregate and this order is still 
in effect at the time the zero tolerance policy is contested. Furthermore, 
when a school district seeks to have a desegregation order lifted, the 
court holds a hearing where the district bears the burden of proving that 
it has eliminated segregation. Challengers may provide evidence of the 
disparate impact of a school discipline policy at this hearing to show that 
the district has not complied with the desegregation order. 112 A court 
may also consider whether government officials departed from standard 
procedures in creating or implementing the law. 113 However, these types 
of evidence will either be difficult to obtain or will not be influential 
enough to persuade a court that a school or district has violated the Fed
eral Equal Protection Clause. 114 Thus, it appears that in most cases the 
lack of evidence of discriminatory intent will mean that an equal protec
tion claim will not be a viable method of challenging the application of 
zero tolerance policies. 

108 THE ADVANCEMENT PROJECT, supra note 7, at app. V. See Tasby, 643 F.2d at 1107 
n.l; see, e.g., McCJeskey v. Kemp, 481 U.S. 279, 292-99 (1987). 

109 THE ADVANCEMENT PROJECT, supra note 7, at 8; Skiba & Leone, supra note 9, at 35. 
11 0 See Village of Arlington Heights v. Metro. Housing Dev, 429 U.S. 252 (1977). 

111 See id. at 267. 
1 12 See Tasby, 643 F.2d at 1107 (holding that plaintiffs had not made out a prima facie 

case for racial discrimination, but noting that "[ w ]e also recognize that prior judicial determi
nations of racial discrimination in the [school district]'s student disciplinary policies and prac
tices make [the] statistical evidence [of disparities] more persuasive"); THE ADVANCEMENT 
PROJECT, supra note 7, at app.II at 5 (describing Bronson v. Board of Education of Cincinnati, 
where the court determined that disparities in suspension and expulsion rates had not improved 
since the issuance of the original consent decree and, under the amended consent decree, re
quired schools, inter alia, to monitor disciplinary recommendations by teachers and intercede 
when teachers are responsible for disproportionate referrals) (citing No. C-1-74-205, Amended 
Consent Decree (Doc. #840) (S.D. Ohio 1994) (originally 604 F. Supp. 68 (S.D. Ohio 1984))). 

I 13 Village of Arlington Heights, 429 U.S. at 267. 
114 See id. 



HeinOnline -- 14 Cornell J.L. & Pub. Pol’y 341 2004-2005

2005) CHALLENGING ZERO TOLERANCE 341 

B. TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 

Title VI of the Civil Rights Act of 1964115 states that, "[n]o person 
in the United States shall, on the ground of race, color, or national origin, 
be excluded from participation in, be denied the benefits of, or be sub
jected to discrimination under any programs or activity receiving Federal 
financial assistance." 116 Title VI applies to "all of the operations" of "a 
local educational agency ... or other school system ... any part of which is 
extended Federal financial assistance." 117 

1. Claims Under the Statute Itself 

Title VI "provides no more protection than the equal protection 
clause" 118 and the Supreme Court has held that Title VI, like the Equal 
Protection Clause, covers only cases of intentional discrimination. 119 In 
order to prove a violation of Title VI, a plaintiff must demonstrate both 
disparate treatment and a discriminatory purpose on the part of school 
officials. 120 To show disparate treatment, a plaintiff can provide direct 
evidence such as conduct or statements that both directly reflect the al
leged discriminatory attitude and that bear directly on the contested 
decision. 121 

Because direct proof of discriminatory motive is often unavailable, 
plaintiffs may demonstrate intent by using the same sources that appear 
in equal protection cases. These sources include discriminatory state
ments of decisionmakers, events leading to the decision, departures from 
standard procedure, legislative or administrative history, previous official 
discriminatory actions, and evidence of substantial disparate impact. 122 

Although evidence of disparate impact may not be sufficient, by itself, to 
successfully state a claim of discrimination in some courts, the plaintiff 

115 P.L. 88-352, 78 Stat. 241, 252 (1964). 
116 42 U.S.C. § 2000d (2003). 
117 42 U.S.C. § 2000d-4a; see also Civil Rights Restoration Act of 1987, Pub. L. No. 100-

259, 102 Stat. 28 (1988) (stating that Title VI applies to the entire institution where that institu
tion receives federal funds); Radcliff v. Landau, 883 F.2d 1481 (9th Cir. 1989) (holding that 
Title VI applies to any school where federal funding is provided to a student or any portion of 
the school). 

118 Elston v. Talladega County Bd. of Educ., 997 F.2d 1394, 1405-6 n.11 (11th Cir. 
1993). 

11 9 Alexander v. Sandoval, 532 U.S. 275, 281 (2001); Regents of the Univ. of Cal. v. 
Bakke, 438 U.S. 265, 287 (1978). 

120 See, e.g., Elston, 997 F.2d at 1406-07; see also Tasby v. Estes, 643 F.2d 1103, I 107-
08 (5th Cir. 1981). 

121 See McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). 
122 Elston, 997 F.2d at 1406 (citing Village of Arlington Heights, 429 U.S. at 266-68 

(1977)). 
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does not have to provide evidence of "bad faith, ill will or any evil mo
tive on the part of public officials."123 

The analysis of discrimination claims brought under Title VI is sim
ilar to the analysis of claims under the Federal Equal Protection 
Clause. 124 Courts generally evaluate claims of intentional discrimination 
under Title VI using the framework established for Title VII employment 
discrimination claims. 125 Under this approach, a court first determines 
whether a complainant can establish a prima facie case that raises the 
inference of discrimination. 126 The elements of this prima facie case will 
vary depending on the facts. Adapting the elements of a Title VII case to 
a claim challenging a zero tolerance policy, a plaintiff may be able to 
make a prima facie case by showing 1) that the student was a member of 
a racial minority; 2) that he or she was subjected to discipline; and 3) that 
school officials treated similarly situated white students differently from 
the plaintiff. 127 It will likely be difficult to provide this evidence because 
of the challenge in locating data on disciplinary actions against similarly 
situated white students that a court will accept. 128 

If the evidence does establish a prima facie case of discrimination, 
the burden then shifts to the funding recipient to provide a legitimate, 
nondiscriminatory justification for the challenged action. 129 A school 
will likely be able to meet this burden based on its need to promote 
school safety and the fact that the disciplined students did commit pun
ishable offenses. A court will then decide whether the stated reason is 
actually a pretext for discrimination. 130 This may be demonstrated by 

123 Id. at 1406 (quoting Williams v. City of Dothan, Ala., 745 F.2d 1406, 1414 (I Ith Cir. 
1984)); see, e.g., Tasby, 643 F.2d at 1108 ("Statistical proof that black students are disciplined 
more frequently and more severely than white and Mexican-American students has limited 
probative value."). 

124 See Alexander v. Choate, 469 U.S. 287, 293 (1985); Guardians Ass'n v. Civil Serv. 
Comm'n of N.Y., 463 U.S. 582, 610 (1983); Elston, 997 F.2d at 1405-06 n. 11; see also Ga. 
State Conference of Branches of NAACP v. Ga., 775 F.2d 1403, 1417 (11th Cir. 1985). 

125 Brantley v. Indep. Sch. Dist No. 625, St. Paul Pub. Schs., 936 F. Supp. 649, 658 n.17 
(D. Minn. 1996); Baldwin v. Univ. of Tex. Med. Branch at Galveston, 945 F. Supp. 1022, 
1031 (S.D. Tex. 1996). At least one court, however, refused to apply the Title VII standard to 
a Title VI claim. See Godby v. Montgomery County Bd. of Educ., 996 F. Supp. 1390, 1414 
n.17 (M.D. Ala. 1998). 

126 McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973). 
127 In a Title VII claim, a prima facie case is generally established by showing: I) that the 

complainant was a member of a protected group; 2) that he or she applied for, and was eligible 
for, a federally-assisted program that was accepting applicants; 3) that despite the person's 
eligibility, he or she was rejected; and, 4) that the recipient chose another applicant with the 
complainant's qualifications or that the recipient continued to accept applications from other 
applicants with the complainant's qualifications. See id. 

128 THE ADVANCEMENT PROJECT, supra note 7; see supra notes 94-95 and accompanying 
text; see also supra note I 08 and accompanying text. 

129 See McDonnell Douglas Corp., 411 U.S. at 802. 
130 See id. at 804. 
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showing differential treatment of similarly situated people, a prior history 
of disparate treatment of people of color, or statistics relating to practices 
concerning minorities. 131 While prior discrimination and statistical evi
dence may be available in a zero tolerance challenge, evidence of differ
ential treatment of similarly situated students will be extremely difficult 
to provide 132 and a court is not likely to hold that a disciplinary action 
was pretextual. Thus, claims under Title VI itself are unlikely to be suc
cessful because of the inability to rely on statistical evidence of dispari
ties and the need to compare students of color to similarly situated white 
students. 

2. Claims Under the Regulations 

While Title VI itself will not likely be helpful in a zero tolerance 
challenge, the Civil Rights Act of 1964 could be useful. The Act autho
rizes federal agencies to make rules and regulations to effectuate its pro
visions133 and the Department of Education has promulgated such 
rules. 134 It is permissible for these regulations to proscribe actions that 
the statute itself does not prohibit, 135 and the Department of Educ.~tion' s 
rules bar not only intentional discrimination, but also unintentional dispa
rate-impact discrimination. 136 

Like discrimination claims under the Title VI statute, the court ana
lyzes disparate impact claims under the Title VI regulations using the 
method developed for Title VII employment cases. 137 This framework 
also involves a three step burden-shifting analysis. First, the plaintiff 
must prove by a preponderance of the evidence that a seemingly neutral 
policy has a disproportionate adverse effect on a protected class. 138 This 
may include showing that discriminatory conduct is the federal funding 
recipient's usual practice and is "more than the mere occurrence of iso
lated or 'accidental' or sporadic discriminatory acts." 139 Statistical anal-

13 l See id. at 804-05. 
132 THE AovANCEMENT PROJECT, supra note 7; see supra notes 92-97 and accompanying 

text; see also supra note I 02 and accompanying text. 
133 42 U.S.C. § 2000d-l. 
134 34 C.F.R. §§ 100.1-100.13 (2004). 
135 Guardians Ass'n v. Civil Serv. Comm'n of N.Y. City, 463 U.S. 582, 584 n. 2 (1983); 

Elston v. Talladega County Bd. of Educ., 997 F.2d 1394, 1406 (I Ith Cir. 1993); see Alexander 
v. Choate, 469 U.S. 287, 292-94 (1985); Ga. State Conference of Branches of NAACP v. Ga., 
775 F.2d 1403, 1417 (11th Cir. 1985). 

136 34 C.F.R. § 100.3(b)(2). 
137 N. Y. Urban League v. N.Y., 71 F.3d 1031, 1036 (2d Cir. 1995); see also Villanueva 

v. Carere, 85 F.3d 481 (10th Cir. 1996); Chicago v. Lindley, 66 F.3d 819, 829 (7th Cir. 1995); 
David K. v. Lane, 839 F.2d 1265 (7th Cir. 1988); Gomez v. Ill. State Bd. of Educ., 811 F.2d 
1030, 1045 (7th Cir. 1987); Ga. State Conference of Branches of NAACP v. Ga., 775 F.2d 
1403, 1417 (11th Cir. 1985); Larry P. v. Riles, 793 F.2d 969, 982 (9th Cir. 1984). 

138 Elston, 997 F.2d at 1407; Ga. State Conference, 775 F.2d at 1417. 
139 See Int'l Bhd. of Teamsters v. U.S., 431 U.S. 324, 336 (1977). 
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yses are commonly used to provide evidence of widespread 
discriminatory effect. 140 A plaintiff cannot make a prima facie case, 
however, if the evidence shows that the official action did not cause the 
disparate impact and that it would have existed even if the institution had 
not discriminated. 141 Since there is clear evidence that zero tolerance 
policies disproportionately affect minorities, as long as sufficient data on 
school discipline practices is available, it is likely that a zero tolerance 
challenge will meet the initial burden. Moreover, a court may give addi
tional weight to evidence that the implementation of a zero tolerance 
policy resulted in increased disparities or a significant growth in the 
numbers of minority students disciplined. 142 

Next, if a court is satisfied that a prima facie case of discrimination 
exists, the federal funding recipient must then show that there is a legiti
mate justification for its action. 143 There is a legitimate justification 
where the challenged policy is "necessary to meeting a goal that was 
legitimate, important, and integral to the [recipient's] institutional mis
sion[ )" 144 and the justification has a "manifest[ly] demonstrable relation
ship" to the official action. 145 There is some indication that a court will 
consider post hoc justifications as long as they are legitimate. 146 In the 
education context, a legitimate justification exists where there is a show
ing of "educational necessity," meaning that the policy is necessary to 
achieve an important educational goal. 147 This does not require that the 
school or district prove that the practice is "essential" or "indispensa
ble," 148 although the school system cannot simply provide a vague or 

140 See Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 991-93 (1988). 
14 1 United States v. Lowndes County Bd. of Educ., 878 F.2d 1301, 1305 (I Ith Cir. 1989) 

("Racial imbalance in the public schools amounts to a constitutional violation only if it results 
from some form of state action and not from factors, such as residential housing patterns, 
which are beyond the control of state officials."). In New York City Envtl. Justice Alliance 
(NYCEJA) v. Giuliani, the court denied the plaintiffs' request for a preliminary injunction 
under the Environmental Protection Agency's Title VI regulations because they failed to pro
vide sufficient proof of causation. The Court held that to establish causation, the plaintiffs had 
to "employ facts and statistics that 'adequately capture' the impact of the city's plans on simi
larly situated members of protected and non-protected groups." 214 F.3d 65, 70 (2d Cir. 2000) 
(quoting N.Y. Urban League, 71 F.3d at 1037). 

142 THE ADVANCEMENT PROJECT, supra note 7, at app. II at 6 n.12. 
143 See Elston, 997 F.2d at 1407; see also N.Y. Urban League, 71 F.3d at 1038; Young by 

and through Young v. Montgomery County Bd. of Educ., (M.D. Ala. 1996) (holding that even 
if a disparate impact was assumed, the defendants would triumph because they had established 
a "substantial legitimate justification") (citing Ga. State Conference, 775 F.2d at 1417). 

144 Elston, 997 F.2d at 1413. 
145 Ga. State Conference, 775 F.2d at 1418. 
146 See N. Y. Urban League, 71 F.3d at 1039 (concluding that the justification that com

muter rail subsidies for non-minority sub-urban communities were likely to bring material 
benefits to urban minority commuters was a post hoc justification-the state did not consider 
that justification in its decision). 

147 Elston, 997 F.2d at 1412-13. 
148 Wards Cove Packing Co., Inc. v. Atonio, 490 U.S. 642, 659 (1989). 
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cursory rationale, 149 and the policy must actually serve the stated 

objectives. 

School officials will probably argue that zero tolerance policies are 

necessary to create and maintain a safe learning environment and that 

any disparities that appear are due to a higher level of severity of initial 

or repeat offending by students of color. 150 The problem of school vio

lence, combined with the courts' general deference -to educators, 151 

makes it unlikely that the school's justification would be considered ille

gitimate or unreasonable. Studies have shown, however, that zero toler

ance policies may be ineffective at curbing violence and ensuring 

safety. 152 Therefore, an argument might be made that, while the school 

may have a legitimate goal, a zero tolerance policy has a tenuous rela

tionship to that objective. 

Finally, assuming a school system demonstrates a substantial justifi

cation, a court will invalidate a policy if it determines that the school's 

justification is merely a pretext for discrimination153 or that there is a less 

discriminatory, but equally effective method of achieving the school's 

goals. 154 While it will likely be difficult to prove, evidence of a pretex

tual justification may include differential treatment of similarly situated 

people, prior history of treatment of people of color, and statistics relat

ing to the school's practices relating to minorities. 155 One can also argue 

that there are comparably effective practices that will result in less dis

proportionate results. Experts have suggested a variety of alternative dis

ciplinary practices that could achieve school goals without 

disproportionately burdening minority students. 156 For example, many 

zero tolerance policies impose mandatory out-of-school suspensions for a 

variety of infractions. If such a policy has a disparate impact, it could be 

replaced by an in-school suspension policy that would result in less ad

verse effect on minorities while still allowing disciplined students to be 

separated from the student body. 157 

149 See id. 
150 See In re Cumberland County Sch. Dist., [1992-1993 Transfer Binder] 19 lNDIVIDUALS 

WITH DISABILITIES EDuc. L. REP. (LRP) 505, 508-10 (1992) (finding in an investigation of 

disciplinary actions taken against students of color versus white students that harsher punish

ments of students of color were due to "extenuating circumstances such as prior disciplinary 

records"). 
15! THE ADVANCEMENT PROJECT, supra note 7, at 40. 
15 2 Alicia C. Insley, Comment, Suspending and Expelling Children from Educational Op

ponunity: Time to Reevaluate Zero Tolerance Policies, 50 AM. U. L. REv. 1039, 1061-63 

(2001); Wasser, supra note 4, at 772-73. 

153 Elston, 991 F.2d at 1407. 

154 Id.; see also Young by and Through Young, 922 F. Supp. at 551. 

155 See McDonnell Douglas v. Green, 411 U.S. 792, 804-05 (1973). 

156 See generally supra note 74. 

157 THE ADVANCEMENT PROJECT, supra note 7, app. II at 8. 
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3. Administrative Enforcement of Title VJ 

a) Investigation of Violations 

[Vol. 14:327 

The primary responsibility for enforcing Title VI and its regulations 
in schools rests with the Office for Civil Rights (OCR), a division of the 
Federal Department of Education. The OCR fulfills its obligation by ini
tiating compliance reviews of school districts and educational institutions 
and investigating complaints filed by individuals and groups. 

Any individual or class who believes school officials have discrimi
nated against them can file a written complaint with the OCR either per
sonally or through a representative. 158 The complaint must be filed 
within 180 days from the date of the discriminatory conduct, although 
the OCR can extend this deadline. 159 If the complainant fails to file 
within the time limit and a waiver is not requested or granted, the OCR 
will close the case and inform the complainant of the decision. 160 Other
wise, the OCR has a duty to promptly investigate the complaint. 161 An 
investigation will generally include interviews with the complainant, the 
funding recipient's staff, and other witnesses, a review of the recipient's 
records, and examination of other evidence. 162 

The OCR is not required to investigate a complaint that does not 
appear to have merit or if there is another cause not to investigate. 163 In 
addition, the OCR does not have to proceed if it determines that: 1) the 
complaint involves the same allegations as previously filed complaints 
where the OCR has determined no violation has occurred; 2) the OCR 
has recently addressed the issues in the complaint in a complaint or com
pliance review; 3) previous court or administrative decisions bar the alle
gations; 4) litigation has been filed with the same allegations; 5) the same 
complaint has been filed with another agency or institution; 6) the OCR 

158 34 C.F.R. § l00.7(b). 
l59 Id. The OCR will grant a waiver of the time limit under a variety of circumstances, 

including where: I) one could not reasonably expect the complainant to know that the institu
tion's act was discriminatory within the time limit for filing; 2) the complainant was unable to 
file a complaint due to circumstances such as an illness; 3) the complainant filed a complaint 
for the same discriminatory action within the time limit with another federal, state or local 
agency; 4) the complainant filed, within the time period, an internal grievance alleging the 
same discriminatory conduct that is the subject of the OCR complaint, and the complaint is 
filed no later than 60 days after the internal grievance is concluded; or 5) the complainant was 
adversely affected by unusual circumstances resulting from the OCR's actions. OFFICE FOR 
CtvIL RIGHTS, U.S. DEP'T OF Eouc., OCR CASE RESOLUTION AND INVESTIGATION MANUAL 
Art. I § 108 (2004), available at http://www.ed.gov/ocr/docs/ocrcrm.html. [hereinafter CASE 
REsOLUTION MANUAL]. 

160 Id. 
161 The Department of Education will notify the complainant within 15 days of receipt of 

a complaint and must make a determination within 105 days. 48 Fed. Reg. 15,509, 15,511 
(1983). 

162 CASE REsoLUTION MANUAL, supra note 159, at Section 602(a). 
163 Id. at Section 109. 
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finds evidence that the complaint is moot and there are no class allega

tions; 7) the complaint does not offer enough detail; 8) the victim's re

fusal to cooperate impairs the OCR's ability to complete the 

investigation; 9) the OCR refers the complaint to another agency; 10) the 

complainant dies; or 11) the OCR determines that a compliance review is 

a more effective means of addressing multiple individual complaints. 164 

If the OCR conducts a full investigation, but finds no violation, it will 

notify the recipient and complainant of its decision and close the case. 165 

b) Remedies 

Title VI provides that "no ... action shall be taken until the depart

ment or agency concerned ... has determined that compliance cannot be 

secured by voluntary means."166 Agencies are encouraged to pursue vol

untary compliance throughout the process, but they cannot use efforts to 

secure agreement to avoid or delay actual compliance. 167 The conse

quence of this emphasis on negotiations and voluntary compliance may 

be that most cases the OCR investigates do not result in findings of Title 

VI violations. 168 

If the OCR is not able to obtain conformity from an institution 

through the negotiation process, the OCR must make a determination of 

noncompliance and initiate formal enforcement action. 169 Title VI pro

vides that an agency can compel compliance by "the termination of or 

refusal to grant or to continue assistance." 170 The Secretary of Education 

may suspend, terminate, or refuse to grant funding only if an administra

tive hearing concludes that the school system has violated Title Vl.1 71 

Termination or modification of funding is limited to the program or part 

thereof that has violated the statute or its regulations, 172 and the action is 

subject to judicial review. 173 The OCR also can obtain compliance with 

164 Id. 

165 Id. at Section 302. 
166 42 U.S.C. § 2000d-l; see Ala. NAACP State Conference of Branches v. Wallace, 269 

F. Supp. 346, 351 (D.C. Ala. 1967). Agencies are also urged to use Alternative Dispute Reso

lution (ADR) including the use of a neutral third party or mediator. C1v1L RIGHTS D1v1s10N, 

U.S. DEPARTMENT OF JusTICE, TITLE VI LEGAL MANUAL 85 n. 90 (2001) [hereinafter TITLE VI 

LEGAL MANUAL]. 
167 TITLE VI LEGAL MANUAL, supra note 166, at 85. 
168 THE ADVANCEMENT PROJECT, supra note 7, app. II at II-9 (citing a statement by Art 

Coleman, Panelist at Kennedy School Conference on Education Standards (Apr. 29, 2000)). 

169 Voluntary compliance must occur within 195 days of receipt of a complaint; if not, 

commencement of a formal action must occur no later than 225 days after receipt of the com

plete complaint. 48 Fed. Reg. 15,509, 15,511 (1983). 

110 42 U .S.C. § 2000d- I. 
I 71 /d. 

172 Id. 

173 42 U.S.C. § 2000d-2; 34 C.F.R. § 100.11. 
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Title VI through "any other means authorized by law." 174 This generally 
means that the OCR will refer a violation to the Department of Justice 
which will then initiate court proceedings. 175 

c) Use of the Complaint Process 

The OCR complaint process is likely one of the best options, partic
ularly at the federal level, for addressing the disproportionate impact of 
zero tolerance policies on students of color. There is some indication, 
however, that individuals and attorneys are reluctant to rely on this 
method because of problems with the process. 176 Since voluntary agree
ments between school systems and the OCR are only available to the 
public by request under the Freedom of Information Act, 177 it is difficult 
to examine a significant number of these agreements to determine how 
the OCR typically resolves cases involving school discipline. 178 Accord
ing to at least one report, however, the OCR does not appear to regularly 
apply the adverse impact doctrine in complaint investigations and deter
minations. 179 Case reviews suggest that the OCR often processes com
plaints under the more rigid intentional discrimination standard. 180 The 
OCR may not be genuinely examining whether a school's disciplinary 
practices meet the educational necessity requirement of the Title VI regu
lations or whether alternate practices would be equally effective with less 
discriminatory impact. 181 Furthermore, it does not appear that the OCR 
is conducting its own investigations of the educational necessity of the 
disciplinary practices of schools with the greatest racial disparities. 182 

d) Private Action 

If administrative action does not resolve school discipline problems, 
a complainant has a private right of action under Title VI itself183 and 
injunctive and compensatory relief may be available. 184 However, since 
plaintiffs are unlikely to be successful in challenging a zero tolerance 

174 42 U.S.C. § 2000d-l. 
I 75 CASE REsoLUTION MANUAL, supra note 159, at Secs. 304, 606(c). 
176 See THE ADVANCEMENT PRorn=, supra note 7, app. II at II-8, II-10. 
177 5 U.S.C. § 552(a)(2)(A) (2001). 
178 THE ADVANCEMENT PRorn=, supra note 7, app. II at 11-9. For a description of the 

process in one case, see id., app. II at 11-9-10. 
I 79 Id., app. II at 11-10-11. 
I 80 Id. at 42. 
1s1 Id. 
1s2 Id. 
183 Guardians Ass'n v. Civil Serv. Cornrn'n of N.Y. City, 463 U.S. 582, 594 (1983) (cit

ing Cannon v. Univ. of Chicago, 441 U.S. 677, 694-703 (1979)). It has also been held that 
Title VI may be enforced under 42 U.S.C. § 1983. Powell v. Ridge, 189 F.3d 387, 402-03 (3d. 
Cir. 1999). 

184 Alexander v. Sandoval, 532 U.S. 275, 279 (2001); see Guardians Ass'n., 463 U.S. at 
597 (suggesting that, although damages were not available in a case where there was no pur-
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policy under Title VI because of the requirement of proving discrimina

tory intent, this right of action will not be helpful. Although it may be 

possible to demonstrate sufficient adverse impact to show discrimination 

under the Title VI regulations, a private right of action is not available. 

In Alexander v. Sandoval, the Supreme Court held that the Civil Rights 

Act of 1964 contains no evidence that Congress intended to create a pri

vate right of action to enforce disparate impact regulations under Title 

Vl. 185 Thus, "a failure to comply with [the] regulations ... that is not 

also a failure to comply with § 601 [of Title VI] is not actionable."186 

While the lack of a private right to enforce the Title VI regulations 

does not prohibit or limit action by the OCR, it appears to leave a com

plainant with no recourse if the OCR does not enforce the regulations. In 

1973, civil rights groups attempted to resolve this problem by suing the 

Secretary of Health, Education, and Welfare for refusing to threaten to or 

actually withhold federal funding from school districts that would not 

comply with desegregation orders. 187 In that case, the court ordered the 

Secretary to take action and concluded that, while an agency has discre

tion in enforcement and may seek voluntary compliance, if schools did 

not respond to agency requests for compliance the agency was not re

lieved of its responsibility to enforce the regulations. 188 The agency's 

failure to act would be a dereliction of its duty and would be reviewable 

by the courts. 189 Nevertheless, several courts have since ruled that indi

viduals cannot sue federal agencies for failing to enforce regulations. 190 

For example, in Women's Equity Action League v. Cavazos, the D.C. 

Circuit held that, absent specific congressional authorization, individuals 

do not have a private right of action against federal agencies under Title 

Vl.191 It is possible that an exception to these rulings might be made 

when the OCR finds that a funding recipient is in violation of Title VI 

but the agency refuses to enforce its own determination. 192 In general, 

however, while a private plaintiff may have a remedy under Title VI 

pose to discriminate, a victim of intentional discrimination would likely be entitled to compen

satory damages). Attorney's fees are also available under Title VI. 42 U.S.C. § 1988 (2004). 

185 Alexander v. Sandoval, 532 U.S. at 291-93. 

I 86 Id. at 286. 

187 See generally Adams v. Richardson, 480 F.2d 1159 (D.C. Cir. 1973). 

188 See id. at I 161, I 163. See also Adams v. Weinberger, 391 F. Supp. 269,271 (D.D.C. 

1975) (holding that HEW was guilty of "over-reliance" on "voluntary negotiations over pro

tracted time periods"). 

189 See Adams v. Richardson, 480 F.2d at 1163. 

190 See, e.g., Jersey Heights Neighborhood Ass'n v. Glendening et al., 174 F.3d 180 (4th 

Cir. 1999); Washington Legal Found. v. Alexander, 984 F.2d 483 (D.C. Cir. 1993); Women's 

Equity Action League v. Cavazos, 906 F.2d 742 (D.C. Cir. 1990). 

191 See 906 F.2d 742, 752 (D.C. Cir. 1990). 

192 See Washington Legal Found., 984 F.2d at 488. 
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itself, there is no option for independent action to address a violation of 
the Title VI regulations and a claimant will have to rely on the OCR. 

C. STATE CONSTITUTIONS 

Since federal law offers limited opportunities to challenge the dispa
rate impact of zero tolerance discipline policies, litigants must look to 
state law. The Supreme Court of the United States has recognized that 
state courts may interpret their own constitutions and statutes to provide 
greater rights than those afforded by federal law. 193 Moreover, commen
tators have argued that the Federal Constitution "serves as a floor, not a 
ceiling, for civil liberties and civil rights." 194 States may protect rights 
that federal law does not195 or state law may offer greater protection for 
rights recognized by federal law. 196 State supreme courts are the final 
arbiters of issues arising under state constitutions. 197 Thus, state court 
decisions that rely on state constitutional law are not subject to review by 
the United States Supreme Court. 198 

193 See, e.g., Michigan v. Long, 463 U.S. 1032, 1040-42 (1983); City of Mesquite v. 
Aladdin's Castle, Inc., 455 U.S. 283, 293 (1982); Minnesota v. Clover Leaf Creamery Co., 449 
U.S. 456, 461-62 n.6 (1981); PruneYard Shopping Ctr. v. Robins, 447 U.S. 74, 81 (1980); 
Oregon v. Hass, 420 U.S. 714, 719 (1975); Cooper v. California, 386 U.S. 58, 62 (1967). 

19 4 Helen Hershkoff, State Constitutions: A National Perspective, 3 WIDENER J. Pua. L. 
7, 11 (1993); See A.E. Dick Howard, The Renaissance of State Constitutional Law, I EMERG
ING ISSUES ST. CONST. L. I, 8 (1988). 

195 See, e.g., infra Part III C I; Horton v. Meskill, 376 A.2d 359, 371 (Conn. 1977) 
("[D]ecisions of the United States Supreme Court defining fundamental rights are persuasive 
authority to be afforded respectful consideration, but they are to be followed by Connecticut 
courts only when they provide no less individual protection than is guaranteed by Connecticut 
law."). 

196 See, e.g., Serrano v. Priest, 557 P.2d 929, 950 (Cal. 1976) ("[O]ur state equal protec
tion provisions, while 'substantially the equivalent of' the guarantees contained in the Four
teenth Amendment to the United States Constitution, are possessed of an independent vitality 
which, in a given case, may demand an analysis different from that which would obtain if only 
the federal standard were applicable."); Skeen v. Minnesota, 505 N.W.2d 299, 313 (Minn. 
1993) ("Minnesota is not limited by the United States Supreme Court and can provide more 
protection under the state constitution than is afforded under the federal constitution."); 
Washakie County Sch. Dist. No. One v. Herschler, 606 P.2d 310, 332 (Wyo. 1980) ("A state 
may enlarge rights under the Fourteenth Amendment announced by the Supreme Court of the 
United States, which are considered minimal, and thus a state constitutional provision may be 
more demanding than the equivalent federal constitutional provision."). 

197 G. ALAN TARR, FEDERALISM, SUBNATIONAL CONSTITUTIONALISM, AND THE PROTEC
TION OF MINORITY RIGHTS IN THE UNITED STATES 8 (2001), available at http://www
camlaw.rutgers.edu/statecon/. 

198 Lang, 463 U.S. at 1041 (stating that "[i]f the state court decision indicates clearly and 
expressly that it is ... based on bona fide separate, adequate, and independent grounds, [the 
Supreme Court of the United States] ... will not undertake to review the decision."); Fox Film 
Corp. v. Muller, 296 U.S. 207, 210 (1935) ("[W]here the judgment of a state court rests upon 
two grounds, one of which is federal and the other non-federal in character, our jurisdiction 
fails if the non-federal ground is independent of the federal ground and adequate to support the 
judgment."). It is important to note, however, that the Supreme Court of the United States may 
have jurisdiction over state decisions that rest on federal precedent. Long, 463 U.S. at 1040. 
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Although state constitutions have long been used to protect civil 

rights in a variety of contexts, 199 litigators have relied primarily on fed

eral constitutional and statutory law when challenging discriminatory 

practices in education.200 Even when state constitutional or statutory ar

guments have been raised alongside federal claims, state courts have 

tended to base their rulings on the federal claim201 or rely on federal 

interpretations of provisions that appear to be analogous to state law.202 

However, attorneys are increasingly asserting claims under state consti

tutions, 203 and a growing number of state courts are using the primacy 

method to address these claims.204 Courts following this method will 

decide state claims first even when arguments based on federal law are 

also made.205 A state court will look at the text and structure of the state 

constitution, state cases and common law, legislative history, and state 

policy to create an independent interpretation of the state constitution.206 

Federal doctrine remains relevant, but not binding, and United States Su

preme Court opinions will have no more influence than those of other 

states interpreting similar clauses.207 

State courts that consider state claims first may also be more likely 

to interpret state law more broadly than federal law,208 and this is in

creasingly occurring. 209 Between 1950 and 1969, state courts interpreted 

their constitutions to provide greater rights than those afforded by the 

Federal Constitution in only ten cases.210 Over the next thirty years, 

however, this number increased to over 1,000 cases.211 The California 

To prevent this review, the state court must include "a plain statement in its judgment or 

opinion that the federal cases are being used only for the purpose of guidance, and do not 

themselves compel the result that the court has reached." Id. at 1041. 

199 See Hershkoff, supra note 194, at 14-15. 

200 JENNIFER FRIESEN, STATE CONSTITUTIONAL LAW: LITIGATING INDIVIDUAL RIGHTS, 

CLAIMS AND DEFENSES 3-2 (3rd ed. 2000). This may be due in part to the initial reluctance of 

state courts to protect the civil rights of people of color. See id. at 3. 

201 TARR, supra note 197, at 9. 
202 See James N.G. Cauthen, Expanding Rights Under State Constitutions: A Quantitative 

Appraisal, 63 ALB. L. REv. 1183, 1185 (2000). 

203 See Hershkoff, supra note 194, at 7-8. 

204 See, e.g., FRIESEN, supra note 200, at 1-26 n.111. According to Friesen, there are two 

methods of interpreting state constitutions in addition to the primacy method. The "conform

ity" or "lock-step" method leads state courts to interpret their constitutions according to federal 

rules for comparable provisions. Id. at 1-43. The "supplemental" or independent method con

siders federal standards first and departs from federal interpretations only when there are com

pelling reasons to do so or independent interpretation is required to fill gaps in federal rules. 

Id. at 1-45 to 1-46. 
205 See id. at 1-42. 
206 Id. 
207 Id. at 1-41. 
208 Id. at 1-28 n.l 13. 
209 TARR, supra note 197, at 8. 
210 Id. 
211 Id. 
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Supreme Court, for example, interpreted the equal protection provision 
of the State's constitution to prohibit both de jure and de facto segrega
tion,212 even though the U.S. Supreme Court previously had determined 
that the Federal Constitution only barred de jure segregation.213 A num
ber of state courts have also used independent constitutional interpreta
tions to invalidate public school financing schemes.214 

State courts' ability to interpret their constitutions independently 
and their growing willingness to do so has considerable potential for suc
cessful challenges to zero tolerance policies. Moreover, education has 
traditionally been the province of the states,215 so this is an appropriate 
area for states to diverge from federal standards. Legal arguments 
against the disparate impact of school disciplinary practices will gener
ally rely on two types of state constitutional provisions: clauses granting 
the right to an education and clauses protecting equality. 

I. State Education Clauses 

The Federal Constitution contains no provision expressly granting 
the right to an education, and the United States Supreme Court has de
clared that education is not a fundamental right under the Fourteenth 
Amendment.216 Nevertheless, nearly every state constitution contains a 
clause requiring the state to provide free public education.217 A number 

212 Crawford v. Bd. of Educ. of L.A., 551 P.2d 28 (Cal. 1976). 
213 See Keyes v. Sch. Dist. No. I, 413 U.S. 189, reh'g denied, 414 U.S. 883 (1973). In 

1979, however, voters in California voted to amend the State's constitution to require the latter 
to conform to federal law. CAL. CoNST. art. I,§ 7, upheld in Crawford v. Bd. of Educ. of L.A., 
458 U.S. 527 (I 982). 

214 See, e.g., DuPree v. Alma Sch. Dist. No. 30 of Crawford County, 651 S.W.2d 90 (Ark. 
1983); Sheff v. O'Neill, 678 A.2d 1267 (Conn. 1996); Horton v. Meskill, 376 A.2d 359 (Conn. 
1977); Rose v. Council for Better Educ., Inc., 790 S.W.2d 186 (Ky. 1989); Robinson v. Cahill, 
303 A.2d 273 (NJ. 1973); Edgewood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391 (Tex. 1989); 
Seattle Sch. Dist. No. l of King County v. State, 585 P.2d 71 (Wash. 1978). 

215 Kimberlianne Podlas, A New Sword to Slay the Dragon: Using New York Law to 
Combat Environmental Racism, 23 FORDHAM URB. L.J. 1283, 1288 (1996). 

216 San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. I, 35 (1973). 
217 ALA. CONST. art. XIV,§ 256; ALASKA CoNST. art. VII,§ l; ARIZ. CoNST. art. XI,§ I; 

ARK. CONST. art. XIV, § I; CAL. CONST. art. IX, § I; Cow. CoNsT. art. IX, § 2; CoNN. 
CoNsT. art. VIII,§ I; DEL. CoNsT. art. X, § I; FLA. CoNsT. art. IX,§ I; GA. CoNsT. art. VIII, 
§ I, 'lI I; HAW. CONST. art. X, § I; IDAHO CONST. art. IX, § I; ILL. CONST. art. X, § l; IND. 
CoNST. art. VIII, § I; lowA CoNsT. art. IX 2d, § 3; KAN. CoNST. art. VI, § I; KY. CoNsT. 
§ 183; LA. CoNST. art. VIII,§ I; ME. CoNST. art. VIII, pt. 1, § I; Mo. CoNST. art. VIII,§ I; 
MAss. CoNsT. pt. 2, ch. 5, § 2; MICH. CoNST. art. VIII,§ 2; MINN. CoNST. art. XIII,§ l; Mo. 
CoNsT. art. IX, § I (a); MoNT. CoNsT. art. X, § I; NEB. CoNsT. art. VII, § I; NEv. CONST. art. 
XI, § 2; N.H. CONST. pt. 2, art. LXXXIII; NJ. CONST. art. VIII, § 4, 'lI I; N.M. CONST. art. 
XII,§ I; N.Y. CoNsT. art. XI,§ I; N.C. CoNST. art. IX,§ 2; N.D. CONST. art. VIII,§ I; Omo 
CONST. art. VI, § 3; OKLA. CONST. art. XIII,§ I; OR. CONST. art. VIII,§ 3; PA. CONST. art. III, 
§ 14; R.I. CONST. art. XII, § I; s.c. CONST. art. XI, § 3; S.D. CONST. art. VIII, § I; TENN. 
CONST. art. XI, § 12; TEx. CONST. art. VII, § I; UTAH CoNsT. art. X, § I; VT. CONST. ch. 2, 
§ 68; VA. CoNST. art. VIII, § I; WASH. CoNST. art. IX, § l; W. VA. CoNST. art. XII, § I; Wis. 
CoNST. art. X, § 3; WYo. CoNST. art. VII, § I. There is some disagreement about how many 
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of state courts have determined that these clauses guarantee individuals 
the right to an education218 and some have even declared education to be 
a fundamental right. 219 Most notably, these clauses have been used to 
invalidate systems of school finance in several states.220 William E. 
Thro divides these clauses into four categories based on their language 
and the type of educational mandate.221 Education clauses in the first 
category call for nothing more than free public schools. 222 The second 
category includes constitutional provisions that require public schools to 
meet certain minimum standards of quality.223 For example, the Penn
sylvania Constitution states, "[t]he General Assembly shall provide for 
the maintenance and support of a thorough and efficient system of public 
education to serve the needs of the Commonwealth. "224 Education 
clauses in the third category225 contain mandates that are "stronger and 

states have an education clause. Some assert that Mississippi is the only state that does not 
have an education clause. See, e.g., William E. Thro, Note, To Render Them Safe: The Analy
sis of State Constitutional Provisions in Public School Finance Reform Litigation, 75 VA. L. 
REv. 1639, 1661 (1989). Gershon Ratner, on the other hand, contends that neither Mississippi 
nor Alabama have education clauses. Gershon M. Ratner, A New Legal Duty for Urban Public 
Schools: Effective Education in Basic Skills, 63 TEX. L. REv. 777, 814 n.138 (1985). 

218 See generally Allen W. Hubsch, The Emerging Right to Education Under State Con
stitutional Law, 65 TEMPLE L. REv. 1325 (1992) (analyzing litigation founded on equal protec
tion clauses and education clauses in state constitutions); see Robert M. Jensen, Advancing 
Education Through Education Clauses of State Constitutions, 1997 BYU Eouc. & L.J. I 
(1997) (comparing the success of education litigation based on claims of inequality with the 
success of education litigation based on claims of inadequate quality). 

219 Infra note 273. See generally Hubsch, supra note 218; Thro, suprG note 217. 

220 See, e.g., Idaho Sch. for Equal Educ. Opportunity v. Evans, 850 P.2d 724 (Idaho 
1993); Rose v. Council for Better Educ., Inc., 790 S.W.2d 186 (Ky. 1989); McDuffy v. Sec'y 
of the Executive Office of Educ., 615 N.E.2d 516, (Mass. 1993); Claremont Sch. Dist. v. 
Governor, 635 A.2d 1375 (N.H. 1993); Seattle Sch. Dist. No. 1 of King County v. State, 585 
P.2d 71 (Wash. 1978). 

221 Tnro, supra note 217, at 1661-70. 

222 Id. at 1661-62. Clauses in this group include: ALA. CoNsT. art. XIV, § 256; ALASKA 
CONST. art. VII,§ 1; ARIZ. CONST. art. XI,§ 1; CONN. CONST. art. VIII,§ 1; HAW. CONST. art. 
X, § I; KAN. CONST. art. 6, § 1; LA. CONST. art. VIII, § 1; NEB. CONST. art. VII, § 1; N.M. 
CoNsT. art. XII,§ 1; N.Y. CONST. art. XI,§ I; N.C. CoNsT. art. IX, § 2; OKLA. CoNsT. art. 
XIII,§ I; S.C. CoNsT. art. XI,§ 3; UTAH CoNST. art. X, § I; VT. CoNsT. ch. II,§ 68. 

223 Thro, supra note 217, at 1663-65. Clauses in this group include: ARK. CoNsT. art. 14, 
§ 1; Cow. CoNsT. art. IX, § 2; DEL. CONST. art. X, § 1; FLA. CONST. art. IX, § I; IDAHO 
CoNST. art. IX, § 1; K v. CoNsT. § 183; Mo. CoNsT. art. VIII, § 1; MINN. CoNsT. art. XIII, § I ; 
MoNT. CONST. art. X, § 1; N.J. CoNST. art. VIII,§ 4; N.D. CoNsT. art. VIII,§ I; Omo CoNsT. 
art. VI, § 2; OR. CONST. art. VIII, § 3; PA. CONST. art. Ill, § 14; TENN. CONST. art. XI, § 12; 
TEx. CONST. art. VII,§ 1; VA. CoNsT. art. VIII,§ I; W. VA. CoNsT. art. XII,§ I; Wis. CoNsT. 
art. X, § 3. 

224 PA. CONST. art. III, § 14. 

225 Clauses in this group include: CAL. CoNsT. art. IX, § 1; IND. CONST. art. 8, § I; low A 
CoNsT. art. IX, 2d, § 3; MAss. CONST. pt. II, ch. V, § II; NEv. CoNsT. art. 11, § 2, R.l. CoNsT. 
art. XII, § 1; S.D. CoNST. art. VIII, § 1; Wvo. CoNST. art. 7, § I. 
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more specific"226 with "purposive preambles."227 For example, the Wy
oming Constitution requires the legislature to "create and maintain a 
thorough and efficient system of public schools, adequate to the proper 
instruction of all youth of the state, between the ages of six and twenty
one years, free of charge."228 Finally, the last category of clauses229 

places the greatest level of responsibility on the state by proclaiming ed
ucation fundamental, primary, or paramount.230 

2. State Equality Clauses 

Many state constitutions contain provisions that afford some right to 
equality under the law.231 Jennifer Friesen classifies these clauses into 
four non-exclusive categories, three of which are relevant here.232 The 
first category includes clauses guaranteeing equal protection similar to 
the Federal Fourteenth Amendment.233 States with these clauses include 

226 Ratner, supr(l note 217, at 815. 
227 Thro, supra note 217, at 1666 (citing Erica Black Grubb, Breaking the Language 

Barrier: The Right to Bilingual Education, 9 HARV. C.R.-C.L. L. REv. 52, 68 (1974)). 
228 WYO. CONST. art. VII, § 9. 
229 Clauses in this group include: GA. CoNsT. art. VIII, § I; ILL. CONST. art. X, § I; ME. 

CoNsT. art. VIII, pt. I, § I; MICH. CONST. ch. I, art. VIII, § 2; Mo. CoNsT. art. IX, § I (a); 
N.H. CONST. pt. 2, art. 83; WASH. CONST. art. IX, § I. 

230 See, e.g., WASH. CoNsT. art. IX, § I (stating that education is "the paramount duty of 
the state[ ]"); ILL. CONST. art. X, § I ("A fundamental goal of the People of the State is the 
educational development of all persons to the limits of their capacities."); GA. CoNsT. art. VIII, 
§ I, para. I ("The provision of an adequate public education for the citizens shall be a primary 
obligation of the State of Georgia."). 

231 See, e.g., ALA. CoNsT. art. I, § 1; ALASKA CONST. art. I, § I, ARIZ. CoNsT. art. II, 
§ 13; ARK. CoNsT. art. II, § 18; CAL. CONST. art. I, § 7(a); CAL. CoNsT. art. I, § 7(b); Cow. 
CONST. art. II,§ 3; CONN. CONST. art. I, § I; CONN. CONST. art. I,§ 20; FLA. CONST. art. I, § 2; 
GA. CONST. art. I,§ I; HAW. CONST. art. I,§ 5; HAW. CONST. art. I,§ 21; IDAHO CONST. art. I, 
§ I; ILL. CONST. art. I,§ I; ILL. CoNST. art. I,§ 2; IND. CONST. art. I,§ 23; lowA CoNST. art. I, 
§ I; low A CoNsT. art. I,§ 6; KAN. CONST. Bill of Rights,§ I; KY. CoNST. § 3; LA. CONST. art. 
I, § 3; ME. CONST. art. I, § I; ME. CoNsT. art. I, § 6-A; Mo. CONST. Declaration of Rights, art. 
46; MAss. CoNsT. pt. I, art. I, as amended by art. CVI; M1cH. CoNsT. art. I, § I; M1cH. CONST. 
art. I, § 2; MINN. CONST. art. I, § 2; MONT. CoNST. art. II, § 4; NEB. CoNsT. art. I, § I; NEB. 
CONST. art. I, § 3; NEB. CONST. art. I, § 16; NEV. CONST. art. I,§ I; N.H. CONST. pt. I, art. 2; 
N.J. CoNST. art. I, § 5; N.M. CONST. art. II, § I 8; N.Y. CoNsT. art. I,§ 11; N.C. CoNsT. art. I, 
§ I; N.C. CONST. art. I,§ 19; N.C. CONST. art. I,§ 32; N.D. CONST. art. I,§ 21; Omo CONST. 
art. I, § I; Omo CONST. art. I, § 2; OKLA. CoNsT. art. II, § 2; OR. CoNsT. art. I, § I; OR. 
CONST. art. I,§ 20; PA. CONST. art. I,§ I; PA. CONST. art. I,§ 26; R.I. CONST. art. I,§ 2; s.c 
CONST. art. I,§ 3; s.c. CONST. art. VI,§ 18; S.D. CONST. art. VI,§ 18; TEX. CONST. art. I,§ 3; 
VT. CoNsT. ch. I, art. I; VA. CoNsT. art. I, § I; VA. CoNsT. art. I, § 4; WASH. CoNsT. art. I, 
§ 12; W. VA. CoNsT. art. III,§ I; Wis. CoNsT. art. I,§ I; Wvo. CoNsT. art. I,§ 2; Wvo. 
CONST. art. I, § 3. 

232 FRIESEN, supra note 200, at 3-5. The fourth category, not discussed in this Note, 
includes clauses relating to equality among the sexes. Id. at 3-8. 

233 Id. at 3-5; see CAL. CONST. art. I, § 7(a); CoNN. CONST. art. I, § 20; FLA. CoNsT. art. I, 
§ 2; GA. CONST. art. I,§ I; HAW. CONST. art. I,§ 5; ILL. CONST. art. I,§ 2; LA. CONST. art. I, 
§ 3; ME. CoNsT. art. I, § 6-A; Mo. CoNsT. Declaration of Rights, art. 46; MAss. CONST. pt. I, 
art. I; MICH. CONST. art. I, § 2; MINN. CONST. art. I, § 2; MONT. CONST. art. II, § 4; NEB. 
CoNsT. art. I, § 3; N.J CONST. art. I, para. 5; N.M. CoNsT. art. II, § 18; N.C. CoNsT. art. I, 
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California which provides, "a person may not be deprived of life, liberty, 
or property without due process of law or denied equal protection of the 
laws."234 The second category of clauses prohibits the awarding of spe
cial rights or privileges to particular groups or individuals.235 For exam
ple, the Indiana Constitution states, "[n]o law shall be passed granting to 
any citizen or class of citizens privileges, or immunities, which, upon the 
same terms, shall not belong to all citizens."236 The third group includes 
general provisions of equal rights, nondiscrimination clauses, or enumer
ations of specific civil rights.237 The Hawaii Constitution is a typical 
example, stating, "[n]o person shall be ... denied the equal protection of 
the laws, nor be denied the enjoyment of the person's civil rights or be 
discriminated against in the exercise thereof because of race, religion, 
sex, or ancestry."238 These clauses may specify grounds of discrimina
tion that are particularly forbidden, such as race.239 

Although some clauses parallel the Federal Equal Protection 
Clause, 240 others may vary significantly from federal guarantees in lan
guage and historical development. These differences may be important 
when a state interprets its constitution. State courts generally analyze 

§ 19; N.Y. CoNsT. art. I,§ 11; Omo CoNsT. art. I,§ 2; PA. CoNsT. art. I,§ 26; S.C CoNsT. art. 
I, § 3; w. VA. CONST. art. III, § 1; WYO. CONST. art. I, § 3. 

234 CAL CoNsT. art. I, § 7(a). 

235 FRIESEN, supra note 200, at 3-6; see ARIZ. CONST. art. II,§ 13; ARK. CONST. art. II, 
§ 18; CAL. CONST. art. I, § 7(b); CONN. CONST. art. I, § 1; HAW. CONST. art. I, § 21; IND. 
CONST. art. I, § 23; IOWA CONST. art. I, § 6; KY. CONST. § 3; NEB. CONST. art. I, § 16; N.C. 
CONST. art. I,§ 32; N.D. CONST. art. I,§ 21; Omo CoNST. art. I,§ 2; OR. CoNsT. art. I,§ 20; 
S.C. CoNsT. art. VI,§ 18; S.D. CoNST. art. VI,§ 18; TEx. CONST. art. I,§ 3; VA. CONST. art. I, 
§ 4; WASH. CONST. art. I, § 12. 

236 IND. CONST. art. I, § 23. 

237 FRIESEN, supra note 200, at 3-6-7; see Al.A. CoNsT. art. I, § 1; ALASKA CoNsT. art. 
I, § 1; CoNN. CONST. art. I, § 20; Cow. CoNsT. art. II, § 3; FLA. CoNsT. art. I, § 2; HAw. 
CONST. art. I, § 5; IDAHO CONST. art. I, § 1; ILL. CONST. art. I, § I; low A. CONST. art. I, § 1; 
KAN. CoNsT. Bill of Rights, § I; LA. CoNsT. art. I, § 3; ME. CoNsT. art. I, § 1; MAss. CoNsT. 
pt. I, art. I, as amended by art. CVI; M1cH. CONST. art. I, § 1; MoNT. CONST. art. II, § 4; NEB. 
CONST. art. I, § I; NEV. CONST. art. I, § I; N.H. CONST. pt. I, art. 2; N.J. CONST. art. I,§ 5; 
N.Y. CONST. art. I,§ 11; N.C. CONST. art. I,§ I; OHIO CONST. art. I,§ I; OKLA. CONST. art. II, 
§ 2; OR. CONST. art. I,§ 1; PA. CONST. art. I,§ 1; R.I. CONST. art. I,§ 2; VT. CoNsT. ch. I, art. 
1; VA. CoNsT. art. I, § 1; Wis. CoNsT. art. I, § I; WYo. CoNST. art. I, § 2. 

238 HAw. CoNsT. art. I, § 5. 

239 See, e.g., ALASKA CONST. art. I, § 3; CAL. CONST. art. I, § 8; CoNN. CONST. art. I, 
§ 20; HAW. CONST. art. I, § 5; MASS. CONST. pt. I, art. I; MONT. CONST. art. II, § 4; N.H. 
CoNsT. pt. 1, art. 2; R.I. CoNsT. art. I, § 2; TEx. CoNsT. art. I, § 3a. 

240 See FRIESEN, supra note 200, at 3-5; see CAL. CONST. art. I, § 7(a); CoNN. CONST. 
art. I,§ 20; FLA. CONST. art. I,§ 2; GA. CONST. art. I,§ 1; HAW. CONST. art. I,§ 5; ILL. CONST. 
art. I, § 2; LA. CoNST. art. I, § 3; ME. CoNsT. art. I, § 6-A; Mo. CoNsT. Declaration of Rights, 
art. 46; MAss. CoNsT. pt. 1, art. I; MICH. CONST. art. I, § 2; MINN. CONST. art. I, § 2; MoNT. 
CONST. art. II, § 4; NEB. CoNsT. art. I, § 3; N.J CoNST. art. I, para. 5; N.M. CONST. art. II, 
§ 18; N.C. CONST. art. I, § 19; N.Y. CoNsT. art. I,§ 11; Omo CONST. art. I, § 2; PA. CoNST. 
art. I, § 26; S.C CoNsT. art. I, § 3; W. VA. CoNsT. art. III, § I; WYo. CoNST. art. I, § 3. 
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their equality clauses in one of three ways,241 although individual court 
decisions may not be consistent in all cases.242 First, a number of state 
courts rigidly adhere to federal equal protection principles, even if the 
state constitution contains different language or history.243 

The second and third methods of interpreting state constitutional 
equality guarantees depart from federal analysis in some way. Some 
state courts utilize the federal framework of levels of scrutiny,244 but 
apply their own tests to determine what constitutes a fundamental right 
or suspect classification.245 A lesser number of state courts interpret 
their equality provisions independently of the federal framework. 246 

This independent interpretation may take the form of abandoning the 
concept of fundamental rights247 or applying a balancing or sliding scale 
approach to equal protection analysis under a particular state 
constitution. 

The Alabama Supreme Court used a balancing approach in holding 
that the state's system of public school financing violated the state's 
equality provision.248 The court weighed a student's right to an educa
tion against the state financing scheme and determined that education is 
"the essential prerequisite that allows our citizens to be able to appreci
ate, claim and effectively realize their established rights"249 while the 
method of financing schools had "no rational relationship to the educa-

241 Thro, supra note 217, at 1670-71. 
242 Id. at 1670 n. 145. 
243 FRIESEN, supra note 200, at 3-8. E.g., Nadzius v. Lahr, 234 N.W. 581,583 (Mich. 

1931) ("The equality of rights protected by our Constitution is the same as that preserved by 
the Fourteenth Amendment to the Federal Constitution."); Commonwealth v. Kramer, 378 
A.2d 824, 826 (Pa. 1977) ("[T]he protection afforded by the equal protection clause of the 
federal constitution and the prohibition against special laws in the Pennsylvania Constitution 
are substantially the same."); but cf, Kroger Co. v. O'Hara Township, 392 A.2d 266, 273-74 
(Pa. 1978) ("In the past we have stated that the Content of [the Pennsylvania equal protection] 
provision is not significantly different from the Equal Protection Clause of the federal Consti
tution. . .. While there may be a correspondence in meaning and purpose between the two, the 
language of the Pennsylvania Constitution is substantially different from the federal constitu
tion. We are not free to treat that language as though it was not there," (citations omitted)). 
See generally Robert F. Williams, Equality Guarantees in State Constitutional law, 63 TEX. 
L. REV. 1195, 1219 (1985). 

244 See supra notes 76-83 and accompanying text. 
245 Compare, e.g., Serrano v. Priest, 557 P.2d 929 (Cal. 1976) (invalidating school financ

ing system on grounds that education is a fundamental right and wealth is a suspect classifica
tion) with San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973) (holding that 
education is not a fundamental right and a classification based on wealth is not by itself 
suspect). 

246 Williams, supra note 243, at 1220-21. See also, e.g., Robinson v. Cahill, 303 A.2d 
273 (NJ. 1973); State v. Russell, 477 N.W.2d 886 (Minn. 1991). 

247 David J. Shannon, Note, "No Pass, No Play": Equal Protection Analysis Under the 
Federal and State Constitutions, 63 IND. L.J. 161, 175-76 (1987/1988) (citing as an example 
Carson v. Maurer, 424 A.2d 825, 831 (N.H. 1980)). 

248 DuPree v. Alma Sch. Dist. No. 30 of Crawford County, 651 S.W.2d 90 (Ala. 1983). 
249 Id. at 93. 
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tional needs of the individual districts."250 Similarly, the New Jersey 
Supreme Court determined that it must strike a balance between "the 
nature of the affected right, the extent to which the governmental restric
tion intrudes upon it, and the public need for the restriction."251 The 
New Jersey court applied this test in Robinson v. Cahill to invalidate the 
State's method of funding public education.252 In that case, the Court 
balanced the harm to students from inequalities between school districts 
that resulted from the financing scheme against the benefits of the state 
goal of local control of schools. 253 

A related mode of analysis is employed by the Alaska Supreme 
Court. 254 The Court determines the appropriate level of scrutiny in an 
individual case by "assessing the importance of the individual rights as
serted and the degree of suspicion with which the court views the result
ing classification scheme."255 Another approach is employed in 
Minnesota where state courts use a rational basis test to decide claims 
under the state equal protection clause that is considerably more stringent 
than the federal standard. A court will uphold a law under this three
prong test if: 1) the statute's classification is not arbitrary, but provides a 
"natural and reasonable basis to justify legislation adapted to peculiar 
conditions and needs;"256 2) the statute is relevant to the purpose of the 
law;257 and 3) the statute has a legitimate purpose.258 In State v. Russell, 
the Minnesota Supreme Court invalidated a statute using this test even 
while recognizing that it would likely survive a challenge under the Fed
eral Equal Protection Clause. 259 

One significant area where state court equal protection analysis may 
differ from federal is the availability of disparate impact claims. As was 
made clear in the discussion of the Federal Equal Protection Clause 
above, challenges to zero tolerance policies generally must rely on evi
dence of discriminatory application. Some states follow the U.S. Su-

250 Id. 
25 1 Greenberg v. Kimmelman, 494 A.2d 294,302 (NJ. 1985). 
252 Robinson v. Cahill, 303 A.2d 273, 282 (NJ. 1973). 
253 Id. at 297. The Oregon Supreme Court expressly adopted New Jersey's approach in 

assessing its school finance system in Olsen v. Oregon, 554 P.2d 139, 145 (Or. 1976). The 
Oregon court determined that the system did not completely deprive any students of an educa
tion and that the tradition of local governance of schools was an established principle that 
existed at the state's inception. Id. at 145-47. Based on this analysis, the Court held that the 
method of financing did not violate the state constitution's equality provision. Id. at 149. 

254 See, e.g., Brandon v. Corrections Corp. of Am., 28 P.3d 269, 277-280 (Alaska 2001). 
255 JENNIFER FRIESEN, STATE CONSTITUTIONAL LAW: LITIGATING INDIVIDUAL RIGHTS, 

CLAIMS AND DEFENSES 39 (3rd ed. Supp. 2004). 
256 State v. Russell, 477 N.W.2d 886, 888 (Minn. 1991); accord Wegan v. Village of 

Lexington, 309 N.W.2d 273, 280 (Minn. 1981). 
251 Wegan, 309 N.W.2d at 280. 
258 Id. 
259 477 N.W.2d at 891. 
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preme Court in barring claims based on disparate impact that do not 
include proof of discriminatory intent.260 Other state courts, however, 
will find a violation of their equality clauses with only a showing of 
disproportionate effect.261 For example, the Massachusetts Equal Rights 
Act (MERA) provides for a discriminatory effects test.262 The Massa
chusetts Supreme Judicial Court has stated that discriminatory purpose is 
not essential for invalidating a law under the state constitution263 and that 
adverse impact claims will be substantially similar to those under rele
vant federal law.264 

The Minnesota Supreme Court has also interpreted its equality guar
antee to allow discriminatory impact claims. In State v. Russell,265 men
tioned above, the court used Minnesota's strict rational basis test to 
invalidate a statute266 requiring harsher penalties for crack than co
caine267 on the grounds that it discriminated against African-Ameri
cans.268 The court determined that its rational basis review should be 
applied "where the challenged classification appears to impose a substan-

260 See, e.g., Rutgers Council of A.A.U.P. v. Rutgers, 689 A.2d 828, 833 (N.J. 1997) ("In 
New Jersey when a statute is facially neutral, as here, even if it has a disparate impact on a 
class of individuals, an equal protection challenge based on the New Jersey Constitution will 
succeed only if the Legislature intended to discriminate against the class."); see also Ugo 
Colella, Trust the Tale, Not the Author: Judicial Review of Legislative Motivation and the 
Problem of Proving a Racially Discriminatory Purpose Under the California Constitution, 69 
TEMP. L. REv. 1081, 1087 (1996) (stating that the California Supreme Court requires proof of 
discriminatory purpose under the state equal protection clause, particularly where a statute is 
facially neutral); Podlas, supra note 215, at 1291 (discussing the New York Court of Appeals 
determination that differential application of laws does not violate the state's equal protection 
provision unless the discrimination is intentional). 

2 6 1 Disparate impact claims under state law have been used in school finance cases. See, 
e.g., DuPree v. Alma School Dist. No. 30 of Crawford County, 651 S.W.2d 90, 93 (Ark. 
1983); Horton v. Meskill, 376 A.2d 359, 374-75 (Conn. 1977); Pauley v. Kelly, 255 S.E.2d 
859, 878 (W. Va. 1979); Washakie County School Dist. No. I v. Herschler, 606 P.2d 310, 332 
(Wyo. 1980). 

262 MASS. CONST. pt. I, art. I. 
263 See, e.g., School Comm. of Springfield v. Bd. of Educ., 319 N.E.2d 427, 434 (Mass. 

1974), cert. denied, 421 U.S. 947 (1975) (holding that "regardless of legislative intent. .. any 
action taken either by the Legislature or by the school committee of Springfield which would 
tend to reverse or impede the progress toward the achievement of racial balance in Spring
field's schools would constitute a violation of ... arts. I and IO of the Declaration of Rights of 
the Massachusetts Constitution"). 

264 See Buchanan v. Dir. of the Div. of Employment Sec., 417 N.E.2d 345, 348 (Mass. 
1984) (holding the statutes in question facially constitutional because they are gender neutral 
on their face and there is not sufficient evidence to support the contention that the statutes are 
applied in a discriminatory manner); School Comm. of Braintree v. Mass. Comm'n Against 
Discrim., 386 N.E.2d 1251, 1254 (Mass. 1979) ("In disparate impact cases ... discriminatory 
motive is not a required element of proof."); see also supra notes 137-149 and accompanying 
text (discussing the federal disparate impact test). 

265 477 N.W.2d 886 (Minn.1991). 
266 MINN. STAT. § 152.025 (1990). 
267 Russell, 477 N.W.2d at 886-87. 
268 Id. at 887. 
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tially disproportionate burden on the very class of persons whose history 
inspired the principles of equal protection."269 Thus, it appears that Min
nesota courts would likely subject policies that result in disparate impact 
to a higher level of scrutiny than the federal courts. 

3. Challenges to Zero Tolerance Using State Constitutions 

Education clauses and equality provisions can be used in a variety 
of ways to challenge the discriminatory impact of school discipline poli
cies. These options include: 1) claims relying on state equal protection 
provisions analyzed according to federal standards where education is 
considered a fundamental right; 2) claims using state equality guarantees 
that are independently interpreted in conjunction with clauses providing 
a right to an education; and 3) claims based solely on independent inter
pretations of state equal protection clauses. 

a) State Education Clauses and Federal-Style Equal Protection 
Analysis 

A claim against the disproportionate application of zero tolerance 
policies could be successful in a court where the state education clause is 
held to grant a fundamental right to an education for the purposes of the 
federal-style equal protection review that occurs in most states.270 State 
courts have frequently interpreted the education provisions in their con
stitutions in the context of equal protection analysis,271 although they 
have differed in their characterizations of the right to an education and 
the protection they have been willing to give that right.272 

Education is a fundamental right requiring strict scrutiny in equal 
protection analysis in a number of states. 273 Other state courts have held 

269 Id. at 889. 
270 While the state court's analysis would be identical to the U.S. Supreme Court's review 

under the federal Equal Protection Clause, it is essential that claimants rely on the state equal
ity provision and that court opinions make this clear. Supra note 198. If federal principles are 
applied, the issue will be subject to review by the U.S. Supreme Court which has held that 
education is not a fundamental right. San Antonio lndep. Sch. Dist. v. Rodriguez, 411 U.S. I, 
35 (1973). 

271 Claims involving state education clauses and equal protection analysis have frequently 
been used in school finance cases. See, e.g., Butt v. State, 842 P.2d 1240 (Cal. 1992); Serrano 
v. Priest, 557 P.2d 929 (Cal. 1976); see generally Thro, supra note 217; Hubsch, supra note 
218; Roni R. Reed, Note, Education and the State Constitutions: Alternatives for Suspended 
and Expelled Students, CORNELL L. REv. (1996). 

272 See generally Reed, supra note 271. 
273 E.g., Horton v. Meskill, 376 A.2d 359, 373 (Conn. 1977) ("[T]he right to education is 

so basic and fundamental that any infringement of that right must be strictly scrutinized."); 
Rose v. Council for Better Educ., Inc., 790 S.W.2d 186, 212 (Ky. 1989) ("A child's right to an 
adequate education is a fundamental one under our Constitution."); Dist. of Wilkinsburg v. 
Wilkinsburg Educ. Ass'n, 667 A.2d 5, 9 (Pa. 1995) ("[T]his court has consistently examined 
problems related to schools in the context of that fundamental right."). 
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that education is a fundamental right, but varied in the level of scrutiny 
they are willing to apply.274 In a school finance case, the North Dakota 
Supreme Court determined that its state constitution provided a funda
mental right to an education, but decided to apply intermediate scrutiny 
because strict scrutiny would be inappropriate for a law concerning tax
ing and finance. 275 Similarly, the Wisconsin Supreme Court found that 
while "education is, to a certain degree, a fundamental right," only ra
tional basis review should apply to funding issues because they do not 
involve "a complete denial of ed:icational opportunity."276 

Where a policy infringes on a fundamental right, a court will use the 
strict scrutiny standard in an equal protection challenge and require that 
the classification be narrowly tailored to meet a compelling government 
interest.277 This places a high burden on the government actor, and, 
where a state court has held that education is a fundamental right, it is 
not likely that a school's disparate application of zero tolerance would 
survive strict scrutiny review. Zero tolerance policies result in students 
of color being disproportionately suspended and expelled, thus inhibiting 
their right to an education, particularly if no alternate education is pro
vided. Even though the school system will likely argue that harsh disci
pline policies serve the compelling interest of creating a safe learning 
environment, evidence does not show that zero tolerance is effective in 
achieving that goal. 278 Furthermore, the fact that these policies dispro
portionately impact minority students bolsters the claim that zero toler
ance is not narrowly tailored to serve the interest of safety, particularly 
because alternative means exist to promote safety without denying mi
nority students their right to an education. 

In those states that have found education to be a fundamental right, 
it is possible that strict scrutiny could be employed in a challenge to zero 
tolerance, even where courts have been unwilling to use this standard in 
other education cases. The North Dakota Supreme Court refused to ap
ply strict scrutiny to the state's school finance system in Bismarck Public 
School District Number 1 v. State279 because the case involved. issues of 
taxation and finance. 280 It is conceivable, however, that the state su
preme court would be willing to apply strict scrutiny to the disparate 
application of zero tolerance because its previous concerns would be ir
relevant. In the case of the Wisconsin Supreme Court, however, it is less 

274 See, e.g., Bismarck Public Sch. Dist. No. I v. State, 511 N.W.2d 247 (N.D. 1994) 
(applying an intermediate level of review in a school finance case). 

275 Id. at 256-57. 
276 Kukor v. Grover, 436 N.W.2d 568, 580 (Wis. 1989). 
277 City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985). 
278 Supra note 53 and accompanying text. 
279 Bismark Public Sch. Dist. l v. State, 511 N.W. 2d 247, 250 (N.D. 1994) 
280 Id. at 256-57. 
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clear what standard the court would apply. The court seemed less than 

certain that education was a fundamental right, but could determine that 

cases of expulsion warrant the application of strict scrutiny because ex

pulsion can be seen as an absolute denial of educational opportunity.281 

Some state courts have examined their education clauses but have 

been vague about exactly what type of right exists. For example, the 

New Hampshire Supreme Court determined that the right to an education 

was "at the very least an important, substantive right" but did not specify 

that it was fundamental.282 Other state courts have held that education is 

not a fundamental right and applied rational basis review. The Maryland 

Court of Appeals, for instance, held that the state constitutional provision 

requiring "thorough and efficient" public schools283 did not compel the 

court to find that education was a fundamental right.284 In states that 

have not found education to be a fundamental right or have not been 

clear on this issue, it is less likely that a challenge to zero tolerance will 

be successful using equal protection analysis that is based on federal 

principles due to the reasons outlined in Section IHA above. 

b) State Education Clauses and Independently Interpreted State 

Equality Clauses 

Another potentially successful option for challenging the discrimi

natory application of zero tolerance policies exists where state equality 

provisions are interpreted differently from the Federal Equal Protection 

Clause and education is considered a fundamental right. Sheff v. 

O'Neill, 285 a landmark Connecticut case on education funding, is instruc

tive. In that case, plaintiffs from Hartford, a racially and economically 

isolated urban school system,286 challenged the segregation between the 

urban and suburban school systems. They argued that the fundamental 

right to an education provided by the state constitution's education 

clause287 should be construed in conjunction with two equality provi-

28l Kukor v. Grover, 436 N.W.2d 568, 579-80 (Wis. 1989). 
282 Claremont Sch. Dist. v. Governor, 635 A.2d 1375, 1381 (N.H. 1993); see also Sneed 

v. Bd. of Educ., 264 S.E.2d 106 (N.C. 1980) (concluding that equal access to education is a 

fundamental right under the state constitution). 
283 MD. CONST. art. VIII, § 1. 
284 Hornbeck v. Somerset County Bd. of Educ., 458 A.2d 758, 786 (Md. 1983); accord 

Doe v. Superintendent of Sch., 653 N.E.2d 1088, 1089 (Mass. I 995); see also Robinson v. 

Cahill, 303 A.2d 273, 284-86 (N.J. 1973) (holding that the mention of education in the state 

constitution was not sufficient to make education a fundamental right). The Robinson court 

explained that such a holding would indicate that a wide variety of services was also funda

mental and this would be unreasonable. Robinson, 303 A.2d at 285. 

285 Sheff v. O'Neill, 678 A.2d 1267 (Conn. 1996). 
286 Id. at 1271-73. 
287 CONN. CONST. art. VIII, § 1 ("There shall always be free public elementary and secon

dary schools in the state. The general assembly shall implement this principle by appropriate 

legislation."). 
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sions288 to create an obligation to provide students with at least a mini
mum standard of education and to prohibit the state from depriving 
students of such an education.289 Plaintiffs claimed that the state had 
maintained the de facto segregation between the urban and suburban 
school systems and had therefore discriminated against Hartford students 
by failing to provide them with an equal opportunity to a free 
education. 290 

The Connecticut Supreme Court agreed. The court held that the 
various state constitutional provisions compelled the state to provide stu
dents with substantially equal educational opportunity.291 Thus, since 
the racial and ethnic isolation in the Connecticut schools deprived stu
dents of their right to an equal educational opportunity, the legislature 
had a duty to remedy the situation.292 The court went beyond the U.S. 
Supreme Court's ruling in Brown v. Board of Education293 by holding 
that the state had to remedy both de jure and de facto segregation294 and 
that the state could not avoid its responsibility by arguing that it did not 
intend to create a segregated system. 295 

An analogous claim might be made to challenge a zero tolerance 
policy. When a student is suspended or expelled from school under zero 
tolerance, this can be viewed as a denial of the fundamental right to an 
education, especially if the school system does not provide an alternate 
program. Relying on this argument alone likely would not be sufficient, 
though, since the school could counter that it is the student's action that 
necessitates the denial of educational services. However, if a claim rely
ing on the state constitution's education clause is interpreted together 
with the state equality guarantee and a showing that it is students of color 
who are being denied an education, a court might find that the state is not 
providing minority students with equal educational opportunity. 

c) Disparate Impact Claims Under State Equality Provisions 

Even where a state has not established a fundamental right to an 
education, a court might still invalidate a zero tolerance policy by inde-

288 CoNN. CONST. art. I, § 20 ("No person shall be denied the equal protection of the law 
nor be subjected to segregation or discrimination in the exercise or enjoyment of his or her 
civil or political rights because of religion, race, color, ancestry, national origin, sex or physi
cal or mental disability .... "); CONN. CoNST. art. I, § I ("All men when they form a social 
compact, are equal in rights; and no man or set of men are entitled to exclusive public emolu
ments or privileges from the community .... "). 

289 Sheff, 678 A.2d at 1271-72. 
290 Id. 
2 91 Id. at 1281. 
292 Id. 
293 Brown v. Bd. of Educ. of Topeka, Shawn County, 347 U.S. 483 (1954). 
294 Sheff, 678 A.2d at 1283. 
295 Id. at 1284. 
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pendently interpreting the state's equality guarantee. This is particularly 

true where the state does not require intent and allows for discriminatory 

impact analysis. In a state such as Massachusetts that employs a dispa

rate effects test similar to that used under the Federal Title VI regula

tions, a plaintiff would likely be successful in challenging a zero 

tolerance policy.296 The claimant, however, would have to first demon

strate that the policy results in a significant disparate impact.297 Zero 

tolerance policies clearly lead to the disproportionate suspension and ex

pulsion of students of color.298 Thus, assuming adequate data on school 

discipline exists,299 it should not be difficult to provide this evidence. If 

the plaintiff is able to prove disparate impact, the state actor can rebut the 

inference of discrimination by showing that the policy is necessary to 

achieve an important state goal. 300 School officials will likely argue that 

zero tolerance policies are necessary to maintain a safe learning environ

ment. While a court may accept this as a reasonable goal, it may also 

determine that zero tolerance is not necessary to accomplish the school 

system's objective because of the questionable connection between zero 

tolerance and school safety.301 

A challenge to a zero tolerance policy could also be successful 

under an interpretation similar to that of the Minnesota Supreme Court in 

State v. Russell. 302 In Russell, the state court held that a stricter level of 

scrutiny should be applied to cases where a policy disproportionately 

burdens people of color. 303 The Minnesota Supreme Court would em

ploy its stringent rational basis test under which a policy will be valid as 

long as it is not arbitrary, it is relevant to the purpose of the law, and it 

has a legitimate purpose.304 A zero tolerance policy that results in dis

proportionate impact on students of color could be invalidated under this 

test. While such policies clearly have the legitimate purpose of promot

ing school safety, the disparities in punishment could be considered irrel

evant to this goal. 

296 Supra notes 262-264 and accompanying text (discussing the Massachusetts disparate 

impact test); supra notes 133-149 and accompanying text (assessing the federal disparate im

pact test under the Title VI regulations). 
297 Buchanan v. Dir. of the Div. of Employment Sec., 471 N.E.2d 345, 349 (Mass. 1984). 

298 Supra notes 57-67 and accompanying text. 

299 Supra note 94 and 109 and accompanying text. 
3oo See Elston v. Talladega County Bd. of Educ., 997 F.2d 1394, 1413 (I Ith Cir. 1993); 

see also N.Y. Urban League v. N.Y., 71 F.3d 1031, l039 (2d Cir. 1995) (reversing the district 

court's preliminary injunction because that court failed to consider whether there was a "sub

stantial legitimate justification" for a subway fare increase that had an adverse impact on 

minority users of the transit system). 
30l Supra note 53. 
302 State v. Russell, 477 N.W.2d 886 (Minn.1991). 

303 Id. at 889. 
304 Wegan v. Village of Lexington, 309 N.W.2d 273, 280 (Minn. 1981). 
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CONCLUSION 

School systems have increased their reliance on harsh punishment 
to deal with a vast range of student behaviors, even though there is little 
evidence that these practices effectively promote a safe learning environ
ment. At the same time, the backlash against these zero tolerance poli
cies has become substantial, ranging from criticisms of the absurd 
application of the rules to the negative psychological and social impacts 
on students. There is no doubt, though, that one of the most critical 
problems with the use of zero tolerance is its impact of students of color. 
Minority students are disproportionately and more severely disciplined, 
often for more subjective offenses. Racial inequality in school discipline 
is not a new phenomenon. However, the increase in punishment associ
ated with zero tolerance could result in a significant increase in these 
disparities, further threatening the healthy educational and social devel
opment of large numbers of students. 

While a variety of experts have recommended strategies to resolve 
this problem, school systems continue to be reluctant to adopt different 
disciplinary methods. For those concerned about this problem, legal ac
tion may be required to compel schools to change. This Note has as
sessed three of the main options litigants may consider in challenging the 
disproportionate application of zero tolerance. Plaintiffs have tradition
ally relied on the Equal Protection Clause of the Fourteenth Amendment 
to the United States Constitution in cases involving civil rights in educa
tion. However, it is clear that this avenue generally will not be available 
in a zero tolerance case because of the difficulty of proving discrimina
tory intent. Statistics showing disparities in punishment may create an 
inference of discriminatory purpose, but a claimant would also have to 
provide proof of the differential treatment of similarly situated persons 
and it is unlikely that such evidence will be available. 

Title VI of the Civil Rights Act of 1964 may provide some relief. 
While claims under the statute itself will fail for the same reasons as 
federal equal protection arguments, the regulations promulgated under 
Title VI by the Department of Education expressly bar policies that have 
disparate effects. Administrative enforcement of these regulations is un
derutilized and inconsistent, but could be one of the best methods for 
dealing with the problem of disparities in discipline. Unfortunately, 
though, if the Department of Education does not enforce its regulations, 
individuals have little recourse since there is neither a private right of 
action under the Title VI regulations nor a right to sue the Department to 
require enforcement. 

It appears, therefore, that state constitutions and possibly other state 
laws, offer the most promising means for challenging the discriminatory 
application of zero tolerance policies. State courts may interpret their 
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own constitutions to afford greater protections than those provided by 

federal law and plaintiffs have a number of potentially successful options 

for claims relying on state constitutional law. Almost every state consti

tution places an affirmative duty on the state to provide education, and 

many courts have held that this makes education a fundamental right. 

Combining these education provisions with state equality guarantees, 

whether interpreted independently or using federal equal protection prin

ciples, may persuade courts in many states to invalidate school discipline 

policies that have a disparate effect on students of color. Additionally, 

state courts that interpret their equality provisions differently from the 

Federal Equal Protection Clause, particularly if they allow for disparate 

impact claims, may also be willing to declare zero tolerance 

unconstitutional. 
Students cannot learn and teachers cannot teach if they are preoccu

pied with concerns for their safety. However, it is imperative that the 

methods used to create safe learning environments not place additional 

burdens on students of color, who are often educationally disadvantaged 

in other ways. Zero tolerance fails this test and those who are concerned 

about the emotional and intellectual development of children must ad

dress the problems these policies create. 
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