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It is an hener te be recad and read se carefully, especially by individ-
uals whese werk has been a shaping influence. Each ef the comments en
my recent beek, The Two Faces of American Freedom, presents theught-
ful and searching questiens abeut my methedelegy, interpretation of past
events, and nermative cenclusiens. In addressing their reflections, I
view this respense as less a mement te answer every petential challenge
and far mere an eppertunity te engage with the larger themes raised se
cempellingly by Richard Bensel, William Ferbath, and Nancy Resen-
blum. In particular, I see the commentaters as breadly articulating three
types of cencerns. The first is a werry abeut histerical persuasiveness
and cempleteness. Secend, the authers argue that my interpretation ef
the New Beal leses the nuance of my preceding discussiens and presents
a tee enc-sided critique of the medern administrative state. Finally, the
authers wender where my acceunt leaves the pessibility for agency and
transformative change in centemperary pelitics. In particular, they
rightly ask: What secial greups can carry en the preject of frecdem as
self-rule and what institutiens will mediate these greups’ interactiens
with gevernment?

Let me begin by briefly describing the principal aims ef the beek,
which I believe will previde a useful backdrep for werking threugh the
three cemments. The beek is metivated by a specific diagnesis ef the
prevailing mement. The United States teday enjeys tremendeus ece-
nemic, pelitical, and military pewer.! Yet, this parameunt glebal pesi-
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tien is ticd at heme te a public life marked by pepular uncertainty and a
desire for basic change.>? Altheugh peliticians ritualistically inveke
werds like “liberty” and “demecracy,” the current meed is enc ef ambiv-
alence abeut what such werds mean and hew they ceuld be achicved. As
I write in the Intreductien, the censequences for American pelitics have
been prefound: “In the absence ef a substantive ideal ef frecdem, the
geal ef prejecting pewer has placed security at the center of pelitical
disceurse and has entrenched hierarchical forms ef ecenemic and peliti-
cal rule—mest evident in cerperate censelidatien and the rise of an ex-
pansive executive.”3

The beek is an effort te make sense of these develepments. In ex-
plering the transformatiens in the relatienship between American free-
dem and American pewer, I present a general reinterpretation of United
States censtitutienal develepment. This reinterpretatien situates the cel-
lective experience within the centext of cemparative glebal histery. In
particular, I argue that much like similar experiments in imperial cen-
quest, such as the English in Ireland, Seuth Africa, and Australia er the
French in Algeria, the United States’ earliest beginnings and pelitical
founding were first and foremest as a settler seciety.* This settler frame-
werk generated its ewn idcelegy and institutiens, which tied rich internal
acceunts ef frecdem and membership te external and imperial medes of
suberdinatien.> Such natienal erigins embedy mere than a distant peried
of cenquest and exclusien, which, while reprehensible, have little te say
abeut current practices. Rather, they established a censtitutienal regime
that I term “‘settler empire ">—a regime that critically influenced pelitical
severeignty and legal autherity in American life for ever three centuries.”
In fact, in many ways teday’s dilemmas result frem the difficulties
Americans have had in censtructing a pest-settler seciety, enc able te
retain the rebust internal ideals of ecenemic independence and pelitical
participatien while greatly expanding the demain for secial inclusien and
reining in the applicatien ef American pelice pewer abread.

Each chapter of the beek expleres the cenceptual relatienship be-
tween the settler experience and netiens ef liberty during a given peried.
Chapter 1 recenceives the central causes and censequences of the Ameri-
can Revelutien by reinterpreting the Revelutien as a settler revelt ever
the future of imperial celenizatien.® Chapter 2 presents an argument for
why anti-statist attitudes became increasingly deminant during the early
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republic—focusing especially en the analytical centinuities between the
pestcelenial American pesitien and that ef mere recently independent
natiens in Africa and Asia.® Chapter 3 expleres hew the late nineteenth
century embedicd a histerical mement in which agrarian pretest and the
emerging laber mevement seught te adapt the ideal of freedem as self-
rule te new industrial realities.'® In the precess, these greups challenged
beth anti-statist presumptiens as well as the medes of celenial suberdina-
tien marking cellective life (if enly fitfully in the latter case).!! Chapter
4 charts hew in the wake of Pepulist defeat, pelitical and legal acters
develeped a new censtitutienal framewerk for pest-settler America, ene
structured areund presidential autherity and glebal primacy that teek in-
stitutienal reet during the New Beal.’> Finally, in my Cenclusien, I fo-
cus en hew the civil rights mevement and mere recent immigrant
activism speak te the centinuing pewer ef lengstanding ideals of self-
rule.’® At their mest expansive, these pepular mebilizatiens have high-
lighted the hepe of a nen-imperial and inclusive republic, cennecting ne-
tiens of independence and participatien at heme te a sustained critique of
interventienism abread.'*

I. CHALLENGES Te THE HIST®RICAL INTERPRETATI®N

The initial set of questiens raised by the three cemments cencerns
the persuasiveness of my histerical argument. The first peint te nete is
that the beek decs net aim at histerical cemprehensiveness er attempt te
previde a tetalizing acceunt ef the American experience. In part, this is
because the purpese ef the beek is ene that ultimately diverges frem
traditienal histeriegraphy. The beek’s methed is clesest te appreaches in
“American pelitical develepment,” in seeking te explere the breader
structures that have shaped eur distinctive censtitutienal perieds. My
geal is te preduce clear analytical teels—central ameng them the cen-
cept of settler empire’>—which highlight the structural forces that have
set the terms for censtitutienal and pelitical debate at specific histerical
mements. By empleying these analytical teels, I hepe te assess hew
geverning framewerks of hierarchy and exclusien emerged ever time, as
well as te think threugh what medes ef pelitical actien weuld be neces-
sary te cenfrent these framewerks teday.

As a result, the beek discusses certain key events net principally in
terms eof their ewn causes, but rather in terms eof their implicatiens for

9 See id. at 99-175.
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settler and pest-settler censtitutienal develepment—what rele they
played in preducing, altering, er replacing the larger legal and pelitical
framewerk. I make ne claim that the cencept ef settler empire is suffi-
cient te explain everything in the American past. If anything, I view the
lens of settler empire as enc ameng many petential lenses, and as an
analytical appreach that inevitably hides seme clements of the American
experience while uncevering ethers that are erdinarily ebscured. I be-
lieve that for the purpeses eof cemprehensiveness, the beek sheuld be
read alengside cempeting acceunts ef the larger natienal experience, as
well as histeries of the particular events mentiened in the beek. Hew-
ever, the claim that I de make—and it is net an insignificant ene—is that
the settler empire lens better captures the structural forces that have sus-
tained the specific cembinatien ef rebust liberty and intense exclusivity
marking United States censtitutienal practice.

It is for this reasen that the American Civil War (net te mentien
Werld Wars I and II) is given relatively less attentien in my histerical
narrative, semething that Bensel regrets.'® Censistent with Bensel’s in-
terpretation of the causes eof the cenflict, I tee weuld argue that the Civil
War was the preduct ef disagreements wirhin settler seciety ever the
structure and direction of expansien. In this sense, Nerthern and Seuth-
ern cemmunities were beth ultimately cemmitted te the same four cem-
pencnts ef the American settler empire: first, republican frecdem as
ecenemic independence and preductive centrel; secend, territerial cen-
quest and the supply ef new land for settlement; third, an ethnically de-
fined visien ef membership;, and fourth, essentially epen Eurepean
immigratien.!” Indeed, it was “free laberers” whe (successfully) seught
te bar nen-slave blacks frem entrance te frentier states like Illineis, Indi-
ana, lewa, and Oregen, in erder te maintain whites’ access te preperty
and the internal cenditiens necessary for ecenemic independence.!® In
essence, the disagreement between the Nerth and Seuth was net ever
whether te censtitutienalize a visien ef empire, but ever which laber re-
gime—slave plantatien er pure white settlement—weuld ge hand in
hand with expansien.’® Fer my interests—in hew the censtitutienal
structure shifted ever time—the censequences of the Civil War are mere
central than its causes, which were internal te settler empire and, al-
theugh deeply secially divisive, did net necessarily challenge the ever-
riding regime. Nenetheless, in leading te the abelitien ef slavery and in
illustrating the pewer of the federal gevernment te intervene dramatically

16 See Richard Bensel, Comnents on Aziz Rana, The Two Faces of American Freedom,
21 CernELL J.L. & Pus. PeL’y 127, 131 (2011) (Book Review).

17 Rana, supra note 1, at 175.

18 See id. at 118.

19 See Bensel, supra note 16, at 4-5 (discussing how “settler sovereignty” and “‘imperial
prerogative” were to be combined).
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in ecenemic and secial life, the Civil War generated a striking new pelit-
ics eof equality, ene pewerfully articulated by Radical Republicans like
Thaddeus Stevens.”® This pelitics placed pressure en the celenial and
racial dichetemies marking settler empire and began the decades-leng
decline of settler institutiens.2! Still, I agree wheleheartedly with Bensel
that there is a settler interpretation te give of the Civil War’s causes and
hepefully ene that I can develep in future werk. This interpretatien
likely weuld begin with the Leuisiana Purchase, which in epening up
new land for settlement alse set the stage for regienal cenflict ever terri-
tery and laber regime.?>

Anether impertant histerical strand that the cemmentaters, particu-
larly Resenblum, wish I had given greater attentien te is the place ef
Christianity in American censtitutienal develepment. 1 agree with her
assessment that faith has played a prefound rele in American pelitical
identity.>®* In my acceunt, this rele is mest evident in the capacity ef
Pretestant millennial ideals—the belief that Ged weuld enc day rule en
Earth and create a permanent cenditien ef pcacc—te remain a censtant
theme of meral life, after beth the retreat of explicitly Puritan ideelegics
and even the cellapse of settler framewerks.>* I argue that such millenni-
alism during the Celenial peried helped te generate and maintain a radi-
calized acceunt ef republican freedem in Nerth America, which
cembined pelitical, ecenemic, and spiritual independence.>> Settlers in
Massachusetts and elsewhere, “by claiming land and harnessing raw na-
ture te serve human industry . . . paved the way for the millennium and
displayed their ewn religious ferver. In ether werds, ideas of preductive
laber and liberty became inextricably intertwined with practices of wer-
ship.”2¢ Accerdingly, faith was idcelegically critical in justifying beth
territerial expansien and in emphasizing the centrality for republican
freedem of autenemeus reflection ever all sites of cellective life.>”

Mercever, I alse argue that altheugh it is dramatically altered frem
celenial and nineteenth-century iteratiens, millennialism teday centinues
te serve a key pelitical functien.?® In particular, the cemmitment te per-
manent peace sits at the heart of American’s prejectien ef internatienal
pewer. Since the emergence of the United States as a glebal force, at the

20 See RaNA, supra note 1, at 183-84.
21 See id.
22 See id. at 111.

23 Nancy Rosenblum, “Lost Causes” Comumnent on Aziz Rana, The Two Faces of Ameri-
can Freedom, 21 CerneLL J.L.. & Pus. Per’y 107, 118 (2011) (Book Review).

24 See RaNa, supra note 1, at 56.

25 See id. at 55-58.

26 Id. at 56.

27 See id. at 55-58.

28 See id. at 326.
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beginning ef the twentieth century, the geal of pacificatien has been cen-
nected te the persistent idea that Americans weuld be safe at heme enly
if all seurces of foreign instability were eliminated.?® In the beek, I trace
such internatienal cemmitments te the arguments ef Cengregatienalist
paster Jesiah Streng, Tcddy Reescvelt,?® and, ultimately, Weedrew Wil-
sen.?! Each seught te capture that sense ef meral purpese that had sus-
tained settler expansien and te reerient it tewards a new glebal missien.
In particular, Wilsen secularized classic Pretestant ideals while retaining
the netien that the United States enjeyed a histerically redemptive pre-
ject.32 At present, such Wilsenian thinking deminates the foreign pelicy
frames of beth Bemecrats and Republicans, with these acress the peliti-
cal spectrum eften articulating claims abeut U.S. strategic ebjectives
threugh a language of meral right—ene that sees a glebal and interven-
tienist pesture as necessary for quelling all sites of diserder.33

In my view, the centinued impertance of such a meralized pelitical
identity suggests that we sheuld see “millennialism er missienary efforts
abread” as mere than simply “episedic.”** Especially as cencrete exper-
iences of eccenemic centrel and pelitical participatien have receded frem
the grasp ef mest Americans, “glebal standing has gained heightened
symbelic meaning . . . [O]ne’s participatien in American glebal pewer
(even if enly remetely threugh U.S. birth and citizenship) embedies a
rare pelitical mement for individuals te enjey a sense ef shared purpese
and achievement.”*> In ether werds, the redemptive mission abread pre-
vides an ethical ancher for citizenship, giving centent te the value ef
secial membership and even justifying demestic practices. In this way,
religious faith and meral certainty play essential reles in premeting an
American pelitical identity, framed areund internatienal primacy and
presidential assertiveness. 1 weuld argue that rather than effering a *“sec-
ular narrative”3¢ of the risc of U.S. pewer and its related ties te demestic
freedem, The Two Faces of American Freedom presents an acceunt ef

29 See id. at 327.

30 See id. at 240, 268.

31 See id. at 287-96.

32 See id.

33 For more on the dominance of Wilsonian ideas on the right and the left, see Asli Bali
& Aziz Rana, American @verreach: Strategic Interests and Millennial Ambitions in the Middle
East, 15 GeereLitics 210, 212-17 (2010). For more on the appropriation of Wilsonian argu-
ments—traditionally associated with the human rights rhetoric of Bemocratic Party presi-
dents—by “Neoconservatives” on the right, see John Monten, The Roots of the Bush Doctrine:

Power, Nationalisin and Democracy Promotion in U.S. Strategy, 29 INT’L SECURITY 112
(2005).

34 See Rosenblum, supra note 23, at 119.
35 Rana, supra note 1, at 327.
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secularizatien—er the ways in which religieus ideals have persisted in
cellective life, altheugh eften in evertly nen-religieus form.

II. TuE STATE AND THE AMBIVALENT LEGACY ®F THE NEw BEAL

A secend cencern that the cemments express is that the beek leses
subtlety in presenting its acceunt ef the New Beal, and, mere generally,
seems te picture the state enly threugh the lens eof imperial preregative
and subjugatien.3” Fer Ferbath, net enly is this surprising given my ex-
plicit pelitical cemmitments, but it means that I ignere the impertant
achievements ef the New Beal and ef the administrative state.>® As an
initial matter, I sheuld nete that my basic view ef the state is that it is
central te any transformative pelitical preject. Indeed, I believe that a
leng strand eof American radical pelitics—i{rem William Manning in the
1790s%° te Terence Pewderly at the Knights ef Laber,*® Tem Watsen in
the Pepulist Party,*! Walter Weyl and Jehn Bewey during the Pregres-
sive perieds,*> and Martin Luther King, Jr.** mere recently—have em-
phasized that demecratizing ecenemic life requires energetic gevernment
actien. Hewever, each thinker in this traditien has alse argued that gev-
ernment pewer is essentially epen-ended: it can serve beth liberating and
eppressive purpeses. Altheugh a necessary instrument for fulfilling cel-
lective ends—for these like Manning, Bewey, and King—gevernment
pewer enly is cempatible with liberty as self-rule te the extent that it
embedies the interests of an assertive public will. In ether werds, the
state’s transformative petential is beund te whether secial greups—me-
bilized te create mere emancipatery cenditiens at werk er te pursue
prejects of greater secial inclusien—actually determine pelitical deci-
sien-making.+

In fact, the beek’s argument abeut the rise of anti-statist sentiment
in the nineteenth century is an argument in large measure abeut the de-
feat of many small farmers and artisans in their efforts te empley lecal
legislatures as instruments for expressing an immediate and cemmunal
geed.*> Inveking the specter of secial diserder and petential dismember-
ment by Eurepe, gentry and cemmercial elites created a new federal cen-
stitutien en the greunds ef institutienal balance and pelitical insulatien

37 William E. Forbath, Radicalisin and the Modern State: A Critique of Republican Nos-
talgia, 21 CerneELL J.L. & Pus. Per’y 121, 122 (2011) (Book Review).

38 See id.

39 See RaNa, supra note 1, at 121.

40 See id. at 178, 195.

41 See id. at 201.

42 See id. at 243-51.

43 See id. at 329-35.

44 See id. at 128-29, 205-10, 314, 326, 332-33.

45 See id. at 102-05.
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frem pepular rule.*¢ The leng-run censequence was that this federal
structure discennected the hepe of a demecratic seciety of small preduc-
ers frem the belief in an energetic gevernment in the service ef the
many.*” As I write in the beek, ever time,

[Flarmers and tewnspeeple came te see gevernment au-
therity, as empleyed by cemmercial and pelitical elites,
as a threat te what remained of pepular autenemy. This
sense was reinferced by the fact that federal pewer be-
came increasingly asseciated with territerial expansien
and the cengressienal assertien ef the eld imperial
preregative.*®

Thus, American anti-statism became histerically preeminent in part be-
cause of the demise of an alternative ideal that cembined energetic geov-
ernment with the direct assertion of pepular autherity. In the centuries
since, a central struggle for radical veices in American life has been te
defend the state’s transformative petential against beth recalcitrant elites
as well as secial greups whe view gevernment autherity as alienating er
as apprepriatc enly for cenquest and the centrel eof excluded
cemmunities.+?

Fer all these reasens, I see the New Beal as a dramatic pepular
victery, establishing as law the geals that laber and agrarian pretesters
had fought te achieve for decades>®—frem secial insurance schemes and
minimum wage laws, te cellective bargaining previsiens, which greatly
expanded meaningful ecenemic freedem by eliminating the near-abse-
lute pewer management histerically enjeycd ever the terms of werk.
Yet, my visien of the New Beal alse is ultimately celercd by what I see
as its mest lasting censtitutienal legacy at present. Frem the 1930s te the
1960s, the pewer of the New Beal’s secial bases in the laber mevement
and rural America helped te sustain a cemmitment te pepular ecenemic
ebjectives. Merecever, as these secial bases cellapsed—partly precipi-
tated by transformatiens in the ecenemy—the New Beal legacy has
ceme increasingly te be defined by its gevernmental framewerk, rather
than its specific secial pelicies. In particular, the New Beal eutlined an
emerging visien ef censtitutienal pelitics that emphasized a pewerful ex-
ecutive at heme and abread, cemmitted primarily te geals ef security and
the expansien eof American pewer.3! This visien teek for granted a direct

46 See id. at 133-35.

47 See id. at 142.

48 See id. at 15.

49 See id. at 328-29.

50 See id. at 194-200, 317.
51 See id. at. 315-20.
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representative relatienship between the President and the peeple.>> In
the centext of secial greups able te link presidential discretion te an im-
mediate public will—as during the “Pepular Frent” Era ef the New
Beal—such executive autherity served impertant and emancipatery cel-
lective ends. Hewever, with these censtituencies largely demebilized,
the result in recent decades has been a presidency that can substitute its
ewn will for that ef the public and which, in practice, has gene hand in
hand with the entrenchment ef cerperate censelidatien and an aggressive
internatienal pesture.

Deveid eof the substantive republican ideals that marked the settler
peried or the pepular geals ef industrial and rural werkers in the 1930s,
the institutienal legacy ef the New Beal has largely been teday’s frame-
werk ef managerialism, cerperate deminance, and plebiscitary pelitics.>?
Frem this perspective, the Geerge W. Bush Administratien—with its fo-
cus en unchecked executive autherity and its cemmitment te glebal pri-
macy—is in many ways the final result of New Beal presidentialism.
Geerge W. Bush (as well as Barack Obama) benefittcd frem these forms
of executive severeignty, which teek reet during Franklin Reesevelt’s
presidency.>* In effect, these recent presidents enjey the pewer that
cemes with a massive state infrastructure, but such pewer is net ceher-
ently beund te clear secial censtituencies—erganized and directed te im-
pesing liberating geals en cellective life.>>

In a sense, my acceunt of the New Beal is meant te highlight persis-
tent ambiguities in the American experience. On the ene hand, settler
empire was greunded in a deeply exclusive visien ef secial membership,
which premeted beth ethnic suberdinatien and a ceercive preject of ex-
pansien.’® On the ether hand, it gave birth te a transformative acceunt ef
self-rule.” At decisive histerical mements, this acceunt led seme Amer-
icans te imagine the ideal of demecratic equality as a guiding secial prac-
tice, ene that was tied neither philesephically ner pelitically te existing
forms ef bendage. Individuals as diverse as Themas Skidmere, Thad-
deus Stevens, Randelph Beurne, and W.E.B. BuBeis all envisiencd an
alternative identity for the ceuntry, which weuld revise dramatically the
uses of external pewer and thus create a new, universal, and nen-imperial
American pelity.>® Similarly, the New Beal expressed the pessibility
that the state ceuld beceme a central instrument of cellective actien, alle-
viating the burden ef necessity and creating the cenditiens for wide-

52 See id. at 316.

53 See id. at 315-20.

54 See id. at 319-25, 326-217.

55 See id. at 318.

56 See id. at 12.

57 See id. at 12.

58 See id. at 158-62, 183-84, 290-96, 331-32.
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spread ecenemic independence.> Jehn Bewey described this aspiratien
as, “giving . . . the great mass of individuals, an eppertunity te find them-
selves and then te educate themselves for what they can best de in werk
which is secially useful and such as te give free play in develepment eof
themselves.”*® Hewever, teday the New Beal’s censtitutienal imper-
tance increasingly lies elsewhere. This is because the 193@s alse began
an institutienal trajectery, which gained particular preminence during the
Celd War and that currently prevides the eutlines of presidential discre-
tien witheut the centent of Bewey’s emancipatery visien.5!

In ether werds, the prevailing censtitutienal erder—just as with set-
tler empire before it—speaks te the centinued ways in which liberty and
suberdinatien remain beund tegether. My theught in detailing the pelit-
ics of the settler peried certainly is net te present a nestalgic er elegiac
histery ef the past. The nineteenth century, after all, was a time in which
free citizenship for a select few entailed prefound and systematic forms
of eppression.©> Rather, I aim te uncever, by reference te previeus ideals
and histerical mements, the forms ef dependence that exist teday and
which are eften cleaked in deminant narratives of censtitutienal develep-
ment. My lecatien ef such dependence in the legacy of New Beal censti-
tutienalism simply reinforces hew in each era, medes eof liberty and
hierarchy are cennected—albeit in different cenfiguratiens—and simi-
larly, hew in each era secial imprevement requires unshackling the twe.

As a final peint en the state, I weuld like te nete the cemplicated
nature of criticizing elements eof the New Beal legacy while rejecting
pelitical censervatism. Given teday’s atmesphere, in which varieus peli-
ticians and public figures are calling for the further retreat of the state in
demestic life, it is quite tempting te defend gevernment pewer regardless
of petential cencerns with its erientatien er censequences. Yet, this ap-
preach refuses te ceme te grips with why anti-statist attitudes centinue te
have such pepular resenance. The pervasive sense eof alicnatien frem
state institutiens is net simply a censervative ruse, but undersceres the
increased hierarchy ef ecenemic and pelitical life and the reduced spaces
that exist for citizens te exercise a meaningful veice. The preject for
these en what remains ef the left cannet be te defend the state irrespec-
tive of whe actually centrels its eperatiens, since at best this will embedy
a defense of existing arrangements. Certainly, te the extent that cerpe-
rate clites and natienal security “experts” deminate statecraft and deci-
sien-making, it is hard te imagine that gevernment actien will premete

59 See id. at 311-15.

60 John Bewey. The Economic Basis of the New Society, in 13 Tue LATER WeRKs,
1925-1953, 318 (Jo Ann Boydston cd., 1988).

61 See Rana, supra note 1, at 315-20.

62 See id. at 215-20.
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ecenemic independence or substantive equality for marginalized greups.
In ether werds, any defense of the state must include a critique eof its
present erientatien and an argument for linking gevernment actien te
these mebilized secial bases that ceuld press for greater ecenemic and
pelitical self-rule. I presented my acceunt ef the New Beal’s censtitu-
tienal legacy in this spirit.

III. PeLriTiIcCAL AGENCY THEN AND New

Each cemmentater alse raises a third set of issues focused en what
centemperary spaces exist for cellective agency aimed at recevering ne-
tiens of ccenemic and pelitical self-rule.*®> As beth Bensel and Resen-
blum articulate it, the questien is whe are teday’s Pepulists er greups
that ceuld resurrect settler frecdem?5* Te begin with, it is impertant te
clarify the precise rele of the Pepulist mevement in the beek. The agra-
rian pretest decs net eccupy a central place in the histerical acceunt be-
cause I believe that Pepulists preduced the mest nermatively cempelling
visien ef freedem. Radical members of the Pepulist mevement ne deubt
tied anti-imperial and inclusive pesitiens te arguments abeut ecenemic
demecracy and ceeperative preductien. Yet, even these radicals—with
ne better example that Tem Watsens>—had difficulty maintaining a
cemmitment te interracial selidarity, and in the centext ef pelitical de-
feat, fell back en eld scttler dichetemies and assumptiens.®®

Rather, Pepulism’s centrality cemes frem my belief that agrarian
pretest and its defeat embedied a critical turning peint in American cen-
stitutienal develepment. The Pepulists—especially many ef the meve-
ment’s mest pepular and radical leaders like Jerry Simpsen in Kansas,

63 See Bensel, supra note 16, at 129; Forbath, supra note 37, at 123; Rosenblum, supra
note 23, at 116.

64 See Bensel, supra note 16, at 129; Rosenblum. supra note 23, at 116-17.

65 See RaNa, supra note 1, at 201, 211.

66 As an aside, as Rosenblum suggests in passing, I do believe that the internal failures of
Populism were due in part to a lack of virtue—but virtue of a very particular sort and quite
distinct from the elite republican vision commonly associated with the term. See Rosenblum,
supra note 23, at 116. In fact, I am deeply suspicious, politically, of the arguments of today’s
“civic republicans” (such as Michael Sandel. J.G.A. Pocock, Frank Michelman, and Anthony
Kronman) that emphasize the centrality of political excellence to liberty, and lament its de-
cline. Buring constitutional debates at the founding and throughout the nineteenth century,
such notions of virtue served a key function in sustaining the economic and political domi-
nance of commercial forces and wealthy landowners. Traditional republican ‘“‘virtue” was con-
trasted with the partiality and selfishness of the poor and landless so as to legitimate
personalized forms of elite rule. By contrast, I believe that the Populists promoted a democra-
tized account of virtue, which questioned the excellence of a select few and instead sought to
widely distribute the ideal, viewing *“‘virtue” as a person’s full awareness of his or her own
interests. In this way. virtue and economic self-interest were not opposites but deeply inter-
twined. Thus, my critique of the Populists derives in part from their failure to maintain these
interracial commitments to a shared interest—to democratic virtue—in the face of Bemocratic
Party opposition and pervasive settler arguments about white supremacy.
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William Neville in Nebraska, Terence Pewderly at the Knights ef Laber,
Eugene Bebs at the American Railway Unien, and ef ceurse Tem Wat-
sen in Geergia—seught beth te adapt ideas ef freedem as self-rule te
new industrial realities and at their mest emancipatery, te challenge cele-
nial exclusivities.®” Given the pelitical pewer of the secial mevement
and their allies in laber, ene very well ceuld have imagined an alternative
set of censtitutienal arrangements that emerged frem Pepulist electeral
and secial victery. In a sense, the Pepulists were the last of a leng line of
“frentier” settlers whe revelted against the metrepele—be it in Lenden
or in new financial and industrial centers in the United States.®® In the
past, settlers had semetimes wen—as highlighted by the American
Revelutien—and semetimes lest, but they had always lived te fight an-
ether day. Instead, with the defeat of Pepulism—which irenically was
itself, in part, an effort te meve teward a new pest-settler seciety while
maintaining elements ef the eld framewerk—these en the frentier had
finally been centained.®® Thus, 1896 spcaks te a mement ef petential
transformatien that did net eccur.”® Certainly, a new pest-settler erder
eventually emerged, altheugh it teek dccades te develep fully.”! This is
because settlerism as an erganizing pelitical system disintegrated slewly
and persisted in erienting censtitutienal practice well after the settler ex-
perience ne lenger substantively characterized much ef cellective life.”>
When this new censensus finally teek held, it was erganized principally
areund presidential preregative and glebal primacy, and was therefore far
less censtitutienally cemmitted te idcals of participatien and ecenemic
independence.”?

Still, threugheut the twentieth century, critics and secial mevements
seught te sustain visiens ef widesprcad demecratic self-rule (in gevern-
ment and in the econemy) and, as with previeus Pepulists, te adapt re-
publican liberty te medern circumstances.” They may net have been
settlers in any practical sense, but such individuals carricd en the internal
liberating visien that dreve settler life—even if net always self-cen-
scieusly.” As a censequence, rather than a divisive break, I see idceleg-
ical centinuity between the Pepulists and key Pregressive figures—
including Walter Weyl, Charlette Perkins Gilman, Herbert Crely, Ran-
delph Beurne, Herace Kallen, and Jehn Bewey—net te mentien ele-

67 RaNa, supra note 1, at 178.
68 See id. at 177-78, 240.

69 See id. at 210-11, 219-20.
70 See id. at 176-82.

71 See id. at 237.

72 See id.

73 See id. at 315-20.

74 See id. at 241-42.

75 See id.


https://sciously.75
https://contained.69

2011] Tue Twe Veicts eF AMERICAN FREED®M: A REPLY 145

ments of the 1930s laber mevement and the pest-Werld War II civil
rights mevement.” Fer instance, Pregressives did net see the gevern-
ment’s pretection of ccenemic security as an end in itself; they saw it as
critical te making self-rule cempatible with new bureaucratic cenditiens
by everceming experiences of dependence and impeverishment.”” As 1
writec of Bewey’s reformist preject, in terms that equally ceuld describe
Martin Luther King, Jr. in the years before his death,

[Tlhe selutien was threefold: it meant challenging the
rigidity ef the divisien [ef] laber, demecratizing intelli-
gence, and demecratizing leisure. Threugh a universal
educatien system eriented teward giving individuals the
cultural reseurces and practical skills te address werk-
place realities, individuals weuld gain the knewledge te
be mere than rete enforces of external directives. As a
result, respensibilities ceuld be made mere diffuse, with
fewer peeple engaged selely in executing tasks. Hedged
in threugh the previsien ef ccenemic security [including
a guaranteed inceme] and the extensien eof free time,
werk itself weuld be beth erganized demecratically and
focused teward creativity and self-actualizatien. In this
centext, cellective bargaining weuld . . . serve as a pew-
erful bulwark, limiting the reemergence ef cerperate
deminance and utilizing the cellective strength ef em-
pleyees te sustain a preper balance ef pewer.”®

Such beliefs underscere the persistence of a larger demecratic tradi-
tien well inte the twentieth century, of which the 1820s Werkingmen's
Parties, the Radical Republicans, and the Pepulists were all earlier em-
bediments.”? Altheugh this traditien was bern frem settler empire, teday
we need net necessarily “resurrect . . . settlerism frem the cellective sub-
censcieus,”’®® as Bensel suggests, in erder te find liberating ideals in
pelitics. The preblem for mere recent mevements has net been that the
visien cempletely vanished. On the centrary, while less culturally demi-
nant and ne lenger integrally beund te the pest-New Beal censtitutienal
structure, this visien ef ecenemic and pelitical freedem still remains pre-
sent. Rather, the difficulty is that its twentieth-century articulaters pri-
marily have served as veices of dissent.®! In the nineteenth century, such
acceunts ef self-rule were at the center eof settler censtitutienal culture,

76 See id. at 242-57.

77 See id. at 241-42.

78 Jd. at 314.

79 See id. at 102, 208.

80 See Bensel, supra note 16, at 129.
81 RaNa, supra note 1, at 295.
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previding a cemmen pelitical language that shaped the practical dis-
agreements of widely divergent and eppescd figures—irem laber repub-
licans en the ene end, te many ef their eppenents in the judiciary en the
ether. Hewever, twentieth-century articulaters have found themselves
cenfrenting a very different pelitical landscape, in part due te the peliti-
cal defeat of agrarian pretest. This geverning landscape is ene in which
cerperatec pewer, American primacy, and disceurses eof security have
ceme te structure censtitutienal culture and institutienal framewerks.
Thus, the lengstanding visien ef independence and self-rule—while pre-
sent in the ideas of Bewey, DuBeis, and ethers—has beceme discen-
nected frem the deminant justificatiens for pelitical practice. One
censequence is that, at times, we ne lenger even see as our own netiens
of ccenemic demecracy and pepular centrel embedded in centuries of
American theught, frem Themas Skidmere te Martin Luther King, Jr.3>

This is te say that twentieth-century critics and mevement acters
effer a pewerful template of a nen-imperial and inclusive pelity, ene
mere relevant te centemperary cenditiens than the eld Pepulist visien.®?
The issue for the current mement is hew te place their ideas back at the
heart of censtitutienal life and pelitical disagreement. At reet, this
means assessing which secial bases exist in the United States te premete
such geals and that ceuld present a structural threat cemparable te that
which the Pepulists embedicd. The theught I effer in the Cenclusien is
ultimately a limited and expleratery ene. I argue that teday, given the
retreat of the civil rights and laber mevements, the cemmunities whese
interests are mest censistent with beth a critique of American practices
abread and ccenemic hierarchies at heme are new immigrants.®* These
greups ceme frem parts of the werld leng decemed cthnically “unfit” for
U.S. membership, and face circumstances that tie tegether legal discrimi-
natien, ecenemic dependence, and the harsh face of American pewer.%>
In cealitien with ether censtituencies, immigrant activism has the peten-
tial te serve as a pillar for a new reform pelitics, ene that reasserts the
inclusive and nen-imperial ambitiens ef past mevements.®® Hewever, I
make ne claim that such pelitical agency either is inevitable er likely.3”
Indeed, the dilemma for the pelitical “left” is the demebilizatien ef its
histeric censtituencies—especially laber and African Americans—in re-
cent decades and a lack ef clear replacements.

This preblem is net amenable te casy reselutien, but nenetheless it
has te be cenfrented. In fact, my focus en pepular mebilizatien cemes

82 See id. at 18.

83 Sece id. at 290-96, 256-27, 313-14, 332-36.
84 See id. at 336-43.

85 See id. at 339—41.

86 See id. at 346.

87 Sec id.



2011] Tue Twe Veicts eF AMERICAN FREED®M: A REPLY 147

frem a basic insight abeut the requirements for pelitical change. Tee
eften, present-day reformers imagine that if they prepese pelicies that
help the ceuntry’s majerity (such as universal health care), these pelicies
will find suppert, and—barring pathelegies like cerperate influence ever
electiens—will be enacted inte law. Hewever, this idea igneres the fact
that pregressive majerities are created; they must be fought for and wen
ever. This precess ef “creatien” has twe central cempenents: (1) identi-
fying the greups that likely will defend transformative agendas; and (2)
pursuing initial pelitical ebjectives er pelicies that will strengthen these
greups’ pelitical pewer, cemmitment te change, and capacity te impese
reform en eppesitienal forces. Resenblum wenders where I see deme-
cratic institutiens fitting in this stery: “in particular pelitical parties, elec-
tiens, and the partisan erganizatien ef gevernment.”*® Fer me, these
institutiens all serve a vital functien, because threugh advecacy and
actual legislatien they can participate in this precess ef creatien—
strengthening the pelitical leverage eof tapped and untapped reform cen-
stituencies. In the immigrant centext, enc ceuld imagine a pelitical party
pursuing amnesty measures, the decriminalization ef immigratien status,
and checks en depertatien practices, all with the aim eof increasing the
material reseurces and relative pewer of such greups. Thus, what I alse
take frem the example of the Pepulist Party is hew an erganizatien, cem-
mitted te representing the interests of particular censtituencies, can facili-
tate cealitien building and pelitical actien, and in the precess transform a
demebilized but receptive base inte a petential pelitical majerity.

As a final peint en agency, it is werth engaging with Bensel’s very
prevecative theught that threugheut The Two Faces of American Free-
dom, the greup that seems te enjey the greatest scepe for agency and
autenemeus actien are judges, particularly Supreme Ceurt Justices.®®
My ewn view is that the Supreme Ceurt plays twe distinct reles in the
beek. At certain peints, the Justices give legal imprimatur te a pelitical
censensus that has emerged in settler life. One such example is Chief
Justice Jehn Marshall’s epinien written for a unanimeus ceurt in Johnson
v. M’ Intosh,*® where he declared that the United States, in the form ef the
federal Cengress, enjeyed ultimate severeignty ever land that Indian
tribes eccupicd.”! Here, Marshall, by further censtitutienalizing beth the
juridical right ef expansien and imperial preregative pewer ever nen-
settlers, reatfirmed widely accepted cemmitments in settler seciety.??
On ether eccasiens, hewever, the Justices alse intervened in unreselved
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pelitical struggles te strengthen a particular side, and te give that side the
added weight ef the judicial system. This is hew I read Ceurt decisions
in cases like In re Debs®? and Lochner v. New York,°* which placed a
thumb en the scales in faver ef cerperate interests and pelitical elites
during epen and centested debates regarding laber.”>

Therefore, 1 deo net claim that Justices are any mere autenemeus
than ether secial acters; altheugh the judiciary’s petential te influence
pelitical eutcemes clearly is quite extensive, as underscercd by the deci-
sive rele judicial interventien played in the centext ef laber strife. Ner
weuld I accept the idea that the ceurts impese finality en disputes; rather
their adjudicatien is simply ene iteratien in an extended precess of ncge-
tiatien and centest. Instead, I focus en Supreme Ceurt argumentatien
because judicial epiniens previde pewerful evidence regarding the cen-
teurs of the censtitutienal regime at a given histerical mement. In cir-
cumstances where a pelitical agreement has emerged already, the cases
highlight the geverning arrangements and the legal justificatiens that de-
fend this status que. Under cenditiens ef disagreement, judicial argu-
ments clarify the ways in which censtitutienal structures are in flux. Fer
instance, Lochner and Debs read tegether suggest increasing centradic-
tiens at the heart of settler censtitutienalism at the turn ef the twentieth
century.”s While pelitical and legal elites were expanding executive pre-
regatives and applying these preregatives demestically against settler in-
siders (white laberers),”” the very same elites were still justifying the
everall framewerk threugh ideals of republican freedem.

CencrLusieN: WHY THE LANGUAGE eF CriTicAlL. M@MENTS?

In cenclusien, let me explere Resenblum’s werry abeut the use ef
“critical mements” in the beek.”® I admit that there is a rheterical quality
te inveking the idea ef the United States as standing at a “cressreads.” 1
agree with Resenblum’s implicit theught that virtually any histerical me-
ment may be described as epechal er critical. Yet, I de net think that this
means we sheuld reject any form ef epechal language in faver ef erdi-
nary “pelitical time.”® 1 werry that given teday’s demebilizatien en the
left and prevailing sense of uncertainty, the frame of erdinary pelitical
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95 See Lochner, 198 U.S. at 64 (holding a law unconstitutional that limited the number of
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time reinforces the intuitien that eur institutiens are permanent secial
facts—here yesterday, here teday, here temerrew. They are neither the
werk ef tangible pelitical activity, ner truly alterable by cellective effort.

Mercever, it strikes me that every peried effers its ewn cressreads
for these interested in secial change. Nevertheless, while the sense of
urgency may be censtant, the substance ef what censtitutes this cress-
reads shifts. Fer the time being, eur predicament cencerns the relatien-
ship in the United States between the grewth ef external pewer and the
retreat of internal freedem. This reality raises fundamental questions
abeut the pessibilities geing forward for demecratic inclusien and ece-
nemic independence in American life. While eur preblems may be ne
mere urgent in the greater scheme than these that faced earlier genera-
tiens, cenfrenting teday’s specific challenges will require a far mere
peliticized public bedy than that which currently exists. It alse will re-
quire a shared disceurse capable ef explaining why eur institutiens
emerged as they did, and hew they can be made subject te meaningful
pepular centrel. The Two Faces of American Freedom, threugh the ana-
Iytical lens ef settler empire, is ene initial effort te recken with these
cencerns.






