NOTE

WHEN SCHOOLS REFUSE TO “SAY GAY™:
THE CONSTITUTIONALITY OF ANTI-LGBTQ
“NO-PROMO-HOMO” PUBLIC SCHOOL POLICIES
IN THE UNITED STATES

Ashley E. McGovern*

The wave of very public Lesbian, Gay, Bisexual, Transgender and
Queer (LGBTQ) youth suicides in recent years has become & source of
national attention. As a result, many parents, teachers, school boards
and even the federal government heve sought solutions to profect
LGBTQ young people. There has been very little attention, however,
given to & number of formel state and local so-called “no-promo-homo”
policies thet formeally proscribe a hostile, unwelcome, and unconstitu-
tionally restrictive environment for LGBTQ youth in school.

In seven states and number of localities, these so-called “no-promo-
homo” policies explicitly prohibit teachers from discussing LGBTQ!
lives and histories to students, even fo address bullying. This note ar-
gues that no-promo-homo policies are unconstitutional for the sociel
meaning that they convey, the widespread stigmetization they create
against LGBTQ youth, and the uncquel treatment that they encourege
towards LGBTQ communities.

As & result, advocetes should rigorously challenge these policies in
court and couple that litigation with rigorous educational advocecy thet
teaches tolerance and acceptance in schools, similar to the policies cre-
ated by California’s new FAIR Educetion law. The alternative is grim,

* J.B. Candidate, Cornell Law School, 2013; B.A. magna cum laude, Cornell Univer-
sity, 2008. 1 would like to thank Professors Michael C. Dorf and Sidney G. Tarrow for their
helpful feedback in developing this note. I would also like to thank Professor Anna Marie
Smith for many years of mentorship and guidance. Finally, I would like to thank my parents,
Lisa and Kevin, my brother Jarrett, and Courtney for their constant love and support.

1 Although no-promo-homo policies do not explicitly address transgender students or
gender non-conformity, I will count transgender and gender non-conforming youth as victims
and targets of these laws, regardless of their sexual orientation. No-promo-homo policies use
inaccurate assumptions about gender and sexuality to prohibit and punish ‘“‘non-normative”
expressions of identity within the school context, including gender non-conformity—often
confused for, or marked as, an indication of non-normative sexual orientation or expression.
See Francisco Valdes, @ueers, Sissies, Dykes, and Tomboys: Deconstructing the Conflation of
“Sex,” “Gender,”and “Sexual @rientation” in Euro-American Law and Society,” 83 CaL. L.
Rev. 1. 6-7 (1995).
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and the lives of our LGBTQ and non-LGBTQ youth depend on an ade-
quate legal and policy solution.
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INTR®DUCTION

Bespite faverable pelitical eutcemes and increasing visibility ef
Lesbian, Gay, Bisexual, Transgender, and Queer (“LGBTQ™) cemmuni-
ties in the United States, the number of vielent crimes perpetrated against
LGBTQ peeple has increased in recent years.”? Altheugh this develep-
ment may be surprising, the cerrclatien between LGBTQ visibility and
vielence is tragically intuitive: this vielence is a backlash te mere
LGBTQ peeple being epen abeut their lives than ever befere. Altheugh
this backlash presents a significant peint ef cencern fer LGBTQ peeple
generally, LGBTQ yeuth are at a unique disadvantage by virtue ef their
secial iselatien, inaccessibility te rele medels, and the tacit appreval that

2 PepERAL BUREAU @F INVESTIGATI®N, HATE CRIME STATISTICS, 2009 Table 1 (2010),
http://www2.fbi.gov/ucr/hc2009/index.html; NaTieNaL CeALITIOeN ®F ANTI-VI®LENCE Pre-
GRAMS, VI®LENCE AGAINST GAY, BisExuaL, TRANSGENDER, QUEER, aAND HIV-AFFECTED
CemmuNtTIES (“LGBTH VieLEncE ReperT”) 7, 17 (2011), http://www.avp.org/documents/
NCAVPHateViolenceReport2@11Finaledjlfinaledits.pdf (reporting a 13% increase in hate vio-
lence on the basis of sexual orientation from 2009 to 2010); see also Lee Romney, Hate
Crimes Against Gay, Transgender People Rise, Report Says, L.A. Tmmes, July 13, 2011, at
Al2.


http://www.avp.org/documents
http://www2.fbi.gov/ucr/hc2009/index.html
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autherity figures in their lives eften exhibit when they are mistreated er
reprimanded.3

The percentage of LGBTQ yeuth experiencing severe ferms eof in-
scheel harassment has remained relatively censtant fer the past decade,?
despite increasing natien-wide acceptance of LGBTQ peeple.> Accerd-
ing te a natienal preject frem 2009 surveying ever 7,200 middle and high
scheel students, 85% ef these surveyed reperted harassment in scheel
because of their real er perceived sexual erientatien.® Over 40% re-
perted having been physically assaulted.” Over 64% eof students reperted
being harassed because eof their real or perceived gender identity er ex-
pressions and almest 40% said they feel unsafe in scheel.® Bespite these
numbers, enly 18% ef students reperted that their scheel has a pelicy in
place te address their specific safety needs.”

While mest scheel systems’ curricular pelicies and educatienal
cedcs deo net address the issues of sexual erientatien er gender identity at
all, many scheels explicitly and implicitly prehibit teachers frem speak-
ing abeut the tepic, creating cenfusien ameng teachers abeut hew er if te
address bullying and vielence directed teward LGBTQ students and fear
and desperatien fer the LGBTQ students whe are targeted. In at least
seven states, and a number of leocalities, scheel districts and state gevern-
ments have adepted se-called “ne-preme-heme” er “den’t-say-gay” peli-
cies.'® Under the harshest of these pelicies, teachers may enly discuss
LGBTQ peeple in class if they are pertrayed as immeral, unhappy, er
disease-prene.!!

3 See Jason B.P. Bird et al., The Impact of Role Models on Health @utcomes for Les-
bian, Gay, Bisexual, and Transgender Youth, 50(4) J. ApeLescent HeaLta 353, 353-54
(2012), available at http://www.sciencedirect.com/science/article/pii/S 1054139X1 1002813.

4 Jesepu G. Kesciw ET aL., 2009 NaTieNaL ScueeL CLIMATE SURVEY xix-xx (Gay.
Lesbian & Straight Education Network 2010).

S See Lydia Saad, Americans’ Acceptance of Gay Relations Crosses 50% Threshold,
GaLLup (May 25, 2010), http://www.gallup.com/poll/135764/americans-acceptance-gay-rela-
tions-crosses-threshold.aspx.

6 Kesciw, supra note 4, at 16.

7 Id. at 26.

8 [d. at 22.

9 Id. at 61.

10 Sexuality Information and Education Council of the United States, A Portrait of Sexu-
ality Education and Abstinence-@nly-Until-Marriage Programn in the States: Sexuality and
HIV/STDS Education Policies, SEICUS, (2010). http://www.siecus.org/document/
docWindow.cfm?fuseaction=document.viewBocument&documentid=73&documentFormat
[d=73 (last updatcd 201@); Mary Bonauto, Background Information on “No Promo Homo”
Policies, GLSEN: Gay, LEsBIAN AND STRAIGHT EDUCATION NETWRK, http://www.glsen.org/
cgi-binfiowa/all/news/record/3@.html.

11 For example, in South Carolina discussing “alternate sexual lifestyles from heterosex-

ual relationships” in health education programs is prohibited except in the context of sexually
transmitted diseases. S.C. CeDE Ann. § 59-32-30(A)(5) (2008).


http://www.glsen.org
http://www.siecus.org/document
http://www.gallup.com/poll/135764/americans-acceptance-gay-rela
http://www.sciencedirect.com/science/article/pii/S
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This article will address the rele of these pelicies within the breader
centext of engeing pelitical struggles invelving anti-LGBTQ vielence,
stigmatizatien, and the emerging censtitutienal right te be “eut.”!> It
will alse nete the shift ameng teday’s LGBTQ yeuth regarding the
“ceming eut” precess. This demegraphic is mere likely te be epen, and
at a yeunger age, than any generatien befere them.!'®> As a result, they
have alse beceme mere visible as targets. Their epenness has garnered
natienal attentien and inspired a vecal ceunter-mevement intent en leb-
bying against laws and ether initiatives that affirm, validate, and suppert
America’s LGBTQ yeung lives.!*

Part I eutlines the dangers LGBTQ yeuth face in their struggle fer
inclusien, acceptance, and telerance in scheel. By understanding the
ways in which harassment, bullying, and scheel-sanctiencd intelerance
premete these dangers, the need fer a selutien will beceme clear. Part I1
expleres the pelicies themselves, explaining beth the literal and secial
meaning that such pelicies cenvey. This sectien draws impertant distinc-
tiens between gender identity and sexual erientatien, and gives attentien
te the unique challenges transgender yeuth face, as well as the unique
issues that LGBTQ yeuth ef celer, particularly these frem lew-inceme
backgreunds, experience.

Part IIT discusses the legal dectrine underlying what seme schelars
have called an emerging censtitutienal “right te be eut.”'> This sectien
will apply this right te LGBTQ students in the scheel setting as it relates
te ne-preme-heme pelicics. This sectien will explere the landmark case
of Tinker v. Des Moines and eutline subsequent legal decisiens that have
affirmed and rejected elements of its helding. This sectien alse eutlines
arguments against the censervative narrative which asserts that allewing
LGBTQ students te be epen abeut their identities is a ferm eof “disruptive

12 See Stuart Biecer, THE RiguT Te BE @utT: SEXUAL @RIENTATI®N AND GENDER
IpENTITY IN AMERICA’s PuBLic ScHeeLs (Univ. @f Minn. Press, 2010) (discussing the legal
foundations of students’ right to be out in public schools).

13 See Rirca C. SAvIN-WiLLams, THE NEw Gay TeeNaGER 14 (Harvard Univ. Press,
2005) (“To understand what it’s like being young with same-sex attractions now often means
discarding out previous ideas about what it means to be gay. We can’t know about these
adolescents’ lives by looking at the experience of their older gay brothers and lesbian sisters.
Indeed, researchers studying gay adolescents should acknowledge the tragility of their findings
because aspects of their data are old news by the time they are published. For example, the
age at which developmental milestones [including coming out] are reached become younger
with each generation sampled.”); Marilyn Elias, Gay Teens Coming @ut Earlier to Peers and
Family, USA Tepay, (Feb. 11, 2007, 6:34 AM), http://www.usatoday.com/news/nation/2007-
02-07-gay-teens-cover_x.htm; Benoit Benizet-Lewis, Coming out in Middle School, N.Y.
TmvEs Mac., Sept. 27, 2009, available at http://www.nytimes.com/2009/89/27/magazine/
27out-t.html?pagewanted=allatMM36.

14 See e.g., Kesciw, supra note 4, at xx (analyzing current trends of LGBT bullying in
schools and urging schools to implement anti-LGBT bullying programs in response).

15 See BIEGEL, supra note 12.


www.nytimes.com/2009/09/27
http://www.usatoday.com/news/nation/2007
https://lives.14
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speech” and effensive te the First Amendment rights ef parents, religious
students, and ethers whe are anti-LGBTQ. This sectien will then explere
the Feurteenth Amendment Equal Pretectien arguments that have suc-
ceeded in many cases where students have lebbied ceurts and their
scheel districts te take their rights and their bullying serieusly. This sec-
tien cencludes by arguing that, in light ef the secial meaning behind ne-
preme-heme pelicics and the emerging right fer students te be eut, ne-
preme-heme pelicies are censtitutienally intelerable and must be sys-
tematically challenged and everturned.

Finally, Sectien IV discusses recent pelicy cfferts te address
LGBTQ student rights and argues that in many respects this pelitical
fight is intensifying, as state legislaters centinue, even this year, te push
fer adeptien ef state-wide ne-preme-heme pelicies. This sectien empha-
sizes that legal efferts te strike dewn these pelicics en a censtitutienal
basis are necessary, but are alse enly ene part ef the struggle in shifting
eur culture ef vielence and disappreval tewards LGBTQ peeple and
LGBTQ yeuth in particular. Specifically, this sectien eutlines federal
and state initiatives that have been prepescd te address LGBTQ yeuth
safety, with a specific fecus en Califernia’s FAIR Educatien Act, which
made Califernia the first state in the natien te require that public scheels
adept textbeeks which are inclusive of LGBTQ peceple and ether
marginalized greup histeries. This sectien argues that the fight fer
LGBTQ yeuth in public scheels (even in Califernia) is far frem dene and
that a wide range ef initiatives will be necessary te keep LGBTQ yeuth
safe, cenfident, and alive.

I. LGBTQ YeurH BULLYING IN C@NTEXT

Aside frem hurt feelings and bedies, physical and verbal harassment
dircctcd tewards LGBTQ yeuth has led te higher rates ef substance
abuse, sexual risk facters, and a highly publicized wave of LGBTQ
yeuth suicides ever the past few years.!® The secial disappreval ef
LGBTQ peeple that inspires such behavier alse acceunts fer a dispreper-
tienately high level ef suicides in the general LGBTQ pepulatien as
well.'?” LGBTQ yeuth, like their adult ceunterparts, are disprepertien-
ately mere likely te be hemeless and susceptible te mental illness and

16 Baniel Bontempo and Anthony B’ Augelli, Effects of At-School Victimization and Sex-
ual @rientation on Lesbian, Gay, or Bisexual Youths’ Health Risk Behavior 30(5) J. AD®LEs-
ceENT HEALTH 364, 364-74 (2002).

17 Jay P. Paul et al., Suicide Attempts Among Gay and Bisexual Men: Lifetime Preva-
lence and Antecedents, 92 Am. J. Pus. HEaLtH 13138, 13138 (2002). (In a representative
study, higher levels of an index of violence and victimization were predictive of suicide at-
tempts. Among LGB youth, suicide attempters have also been found to be more likely than
non-attempters to report prior verbal insults, property damage, and physical assaults.).


https://years.16
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substance abuse as a result of peer and family rejection.!®* LGBTQ yeuth
of celer face additienal challenges in relatien te their white peers, in that
they must cenfrent hemephebia frem within their ewn racial er ethnic
greup, racism frem LGBTQ peeple whe identify with ether racial er eth-
nic cemmunitics, and endure a cembinatien ef beth racism and
hemephebia er transphebia frem seciety at large.'® Transgender yeuth
alse face particular vulnerabilities, especially transgender yeuth ef celer,
as autherity figures, including teachers, are almest always cemplicit in
the gender pelicing perpetrated by peers as a result of their ewn misun-
derstanding er bias abeut transgender identity. Ne-preme-heme pelicics
net enly ignere these issues, they alse reaffirm the sense of inferierity
and disappreval that LGBTQ yeuth alrcady endure by silencing their ex-
periences eor explicitly disappreving ef them.

Physical harassment and vielence are a commen reality fer LGBTQ
youth.2® In 2008, Lawrence King, a Latine, gay and gender nen-cen-
ferming?! 15-year-eld in Califernia was Kkilled after being shet in the
head at clese range by his classmate ene day after ceming eut as gay in
scheel.>> This past year, an African-American transgender teenager’s
terse was feund in Betreit, burnt nearly beyend recegnitien, separated
frem the rest of her bedy, in ene ef many instances ef the systemic,
brutal vielence perpetrated against transgender peeple, particularly trans-
gender wemen ef celer.>® Finally, in Tennessee, where the state senate
recently appreved a ne-preme-heme bill,>* a 17-year-eld white student
was allegedly assaulted by his scheel principal after wearing a t-shirt te
suppert the crcatien ef his scheel’s first LGBTQ-pesitive student

18 See Nat’l Mental Health Ass’n, Bullying in Schools: Harassment Puts Gay Youth at
Risk, www.NMHA.®RG, http://www.nmha.org/go/information/get-info/children-s-mental-
health/bullying-and-gay-youth.

19 See Jason Cianciotto & Sean Cahill, THE NaTi@eNaL Gay aND LEsBIaN Task Ferce
PeLicy InstrTUTE, EDUCATION PeLicy: Issues AFFECTING LEsBIAN, GAY, BISEXUAL, AND
TrANSGENDER YeuTH 17 (2003); KEvin K. KumasHIR®, REST®RIED SELVES: AUT@BI®GRA-
PHIES ®F QUEER ASIAN/PACIFIC AMERICAN ACTIVISTS (2004).

20 See LGBTH VieLENCE REpeRT, supra note 2, at 7.

21 There has been discussion about whether Lawrence was transgender. although he did
not identity that way at the time of his death. See Jillian T. Weiss, What the Hung Jury Means
in the Larry King Case, THE BiLErce Presect, September 2, 2011, http://www.bilerico.com/
2011/09/what_the_hung_jury_means_in_the_larry_king_murder.php.

22 Rebecca Cathcart, Boy’s Killing, Labeled a Hate Crime, Stuns a Town, N.Y. TimEs,
Feb. 23, 2008, at All.

23 Martin Weil, Man Convicted of Attack Against Transgender Woman, WasH. PesT,
Nov. 19, 2011, at C@4; Michael Lavers, 70 Percent of Anti-LGBT Murder Victitns are People
of Color, CeLer LINEs BLeG (July 18, 2011), http://colorlines.com/archives/201 1/87/70_per-
cent_of _anti-lgbt_murder_victims_are_people_of_color.html

24 Sen. B. SB0049, 107th Gen. Assemb. (Tenn. 2011).


http://colorlines.com/archives/20
http://www.bilerico.com
http://www.nmha.org/go/information/get-info/children-s-mental
www.NMHA.ORG
https://color.23
https://school.22
https://large.19
https://rejection.18
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greup.>®> These are enly a few examples of this type ef targeted and
intentienal vielence.

II. “Ne-Preve-Heme’ PeLICIES: SecialL MEANINGS AND
LiTERAL C@ONTENT

In premeting ne-preme-heme pelicics and similar measures, cen-
servative advecates eften argue that if children are expescd te inferma-
tien abeut nen-nermative gender identities and sexual erientatiens, they
will be “indectrinated” or “‘recruited” inte the gay er transgender “lifes-
tyle.”26 At the very least, they argue, children will begin te see such
lifestyles as nermal, when instead, they sheuld be cendemned and cer-
rected.?” Ne-preme-heme pelicies are a preduct ef this narrative, which
has alse been used te argue against a wide variety of LGBTQ-specific
initiatives including same-sex marriage, same-sex adeptien, empleyment
nendiscriminatien, and even allewing transgender peeple te appear
epcnly en widely breadcast TV shews.>® At their cere, these pelicies
and narratives attempt te keep LGBTQ peeple and the histeries that pre-
cede them in the cleset.

In at least seven states, scheelteachers are either required te pertray
same-sex relatienships as unnatural and dangereus er are prehibited frem
speaking abeut the subject entirely.>® While seme states attempt te de

25 Susan B. James, Student Alleges Principal Bullied Him for @rganizing Gay-Straight
Alliance, ABC NEws (@ct. 5, 2011), http://abcnews.go.com/Health/tennessee-student-alleges-
principal-assaulted-gay-shirt/story7id=14674464.

26 See, e.g., Family Focus in News: Gay Activists Admit to Indoctrination, Focus on the
Family Baily Broadcast (May 31, 2011), available at, http://www.citizenlink.com/2011/05/31/
gay-activists-admit-to-indoctrination/ (A Focus on the Family Affiliate); Can They Do That in
My School?, TRUE TeLERANCE, available at http://www.truetolerance.org/educate-yourself/
(“Too often, classroom materials promoted in the name of ‘“‘satety.” “tolerance” or ‘“‘anti-bully-
ing” teaching go far beyond the realm of safety prevention into political advocacy, and even
indoctrination.”).

27 See, e.g., Candi Cushman, Capturing Children’s Minds, TRUE TeLERANCE (2018),
http://www.truetolerance.org/2@11/capturing-childrens-minds/ (“Can we really afford to teach
the next generation that there is nothing distinctive or particularly beneficial about having a
mother and a father?”).

28 See Keith Ablow, Don'’t Let Your Kids Watch Chaz Bono on ‘Dancing with the Stars’,
Fex News (Sept. 2, 2011), available at http://www.foxnews.com/opinion/2011/89/82/dont-let-
your-lids-watch-chaz-bono-on-dancing-with-stars/; see Video: Family Research Council Sup-
ports the Stop SB 48 Referendum. Step SB 48, (Aug. 26. 2011), available at http://stopsb48.
com/video-family-research-council-supports-the-stop-sb-48-referendum/.

29 See, e.g., ALa. CeDE § 16-40A-2(c)(8) (West 2008) (requiring sex education course
materials to emphasize that “in a factual manner and from a public health perspective. that
homosexuality is not a lifestyle acceptable to the general public and that homosexual conduct
is a criminal offense under the laws of the state”); La. Rev. StaT. AnN. § 17:281(A)(3) (West
2008) (prohibiting “sexually explicit materials depicting male or female homosexual activ-
ity”); S.C. CeDE ANN. § 59-32-30(A)(5) (2008) (prohibiting health education programs from
discussing “alternate sexual lifestyles from heterosexual relationships” except in the context of
sexually transmitted disease instruction); Tex. HEaLTH & SAFETY CeDE ANN. § 85.007 (2008)


http://stopsb48
http://www.foxnews.com/opinion/201
http://www.truetolerance.org/201
http://www.truetolerance.org/educate-yourself
http://www.citizenlink.com/2011/05/31
http://abcnews.go.com/Health/tennessee-student-alleges
https://entirely.29
https://shows.28
https://rected.27
https://group.25
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this “neutrally” by enacting a blanket prehibitien en all discussien ef
LGBTQ sexuality and gender-related tepics, ether states discard the
facade of neutrality and require teachers te actively cendemn same-sex
sexual practices. The state of Leuisiana’s pelicies exemplify the “neu-
tral” camp ef ne-heme-pelicies. In Leuisiana, scheel efficials are pre-
hibited frem distributing er discussing “sexually explicit materials
depicting male er female hemesexual activity.”3® In 1994, a Leuisiana
state ceurt held that the pelicy was telerable and that a guide beek fer
teachers and parents—enceuraging them te “ceunsel” LGB students te
make a “choice that best serves the individual and the cemmunity” and
“ebjectively discuss the wisdem ef certain cheices” in relatien te their
identity—was net a specific attack en same-sex sexual practice.?! Like
Leuisiana, Seuth Carelina alse requires teachers te remain “neutral” by
prehibiting them frem discussing “alternate sexual lifestyles frem hetere-
sexual relatienships including, but net limited te, hemesexual relatien-
ships” unless the discussien is in the centext of mentiening the risks ef
sexually transmitted diseases.??> This bill alse centains a previsien stat-
ing that any teacher whe decs net cemply with the pelicy will be
terminated.33

In fewer states, legislaters very explicitly require scheel efficials te
cendemn same-sex relatienships and LGBTQ peeple. In Texas, for ex-
ample, the state-wide Health and Safety Cede requires pregrams targeted
at yeuth under cighteen te assert “that hemesexual cenduct is net an

(requiring education programs for those eighteen and younger to “state that homosexual con-
duct is not an acceptable lifestyle and is a criminal oftense . . . .”); see also Ariz. REv. STAT.
ANN. § 15-716(c)(1) to (3) (West 2008) (prohibiting any course of study that “‘[p]romotes a
homosexual life-style,” ‘“‘[plortrays homosexuality as a positive alternative life-style.” or
“[sJuggests that some methods of sex are safe methods of homosexual sex”). Additionally, for
caveats attached to antidiscrimination provisions, see CenN. GEN. STAT. ANN. § 46a-81r (West
2008); N.H. REv. STAT. ANN. § 21:49 (2008); R.I. GEN. Laws § 11-24-2.1(h) (2008 & Supp.
2011). For an overview of “No Promo Homo” policies, see Bonauto, supra note 1.

30 La. Rev. StaT. AnN. § 17:281(A)(3) (West 2008) (““(3) No contraceptive or abortifa-
cient drug, device, or other similar product shall be distributed at any public school. No sex
education course offered in the public schools of the state shall utilize any sexually explicit
materials depicting male or female homosexual activity.”)

31 Coleman v. Caddo Parish Sch. Bd., 635 So. 2d 1238, 1254 (La. Ct. App. 1994), writ
denied, 94-1387 La. 7/1/94, 639 So. 2d 1171 and writ denied, 94-1431 La. 7/1/94, 639 So. 2d
1171 (emphasis added).

32 S.C. CenE ANN. § 59-32-30(A)(5) (West 2008) (‘“The program of instruction provided
for in this section may not include a discussion of alternate sexual lifestyles tfrom heterosexual
relationships including, but not limited to. homosexual relationships except in the context of
instruction concerning sexually transmitted diseases.”).

33 Penalty for teacher’s violation of or refusal to comply with chapter, S.C. CeDpE
ANN.§59-32-80 (2011). available at http://www.scstatehouse.gov/code/t59c032.php# (‘“‘Any
teacher violating the provisions of this chapter or who refuses to comply with the curriculum
prescribed by the school board as provided by this chapter is subject to dismissal.”).


http://www.scstatehouse.gov/code/t59c032.php
https://diseases.32
https://practice.31
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acceptable lifestyle and is a criminal effense,”3+ despite the fact that the
Supreme Ceurt struck dewn anti-sedemy laws in Texas (as well as in the
entire ceuntry) in 2003.35 Further, in Arizena, the state educatien cede
prehibits teachers frem putting tegether curricula that “premetes a heme-
sexual life-style,” “pertrays hemesexuality as a pesitive alternative life-
style,” or “[sJuggests that seme metheds ef sex are safe metheds ef he-
mesexual sex.”3¢ There are alse several state anti-discriminatien pelicies
that have clauses which specify that the respective state decs net enderse
same-sex relatienships.3?

Whether explicit er neutral, the message scheels and states send
threugh these pelicies is clear: LGBTQ identities are wreng and sheuld
net be premeted, discussed, or even mentiencd. These statements have
dangereus censequences for the LGBTQ yeuth that they are directed te-
wards. Fer example, in the Minneseta scheel district of Aneka-Henne-
pin where a ne-preme-heme pelicy was everturned in a legal settlement
in March 2012, eight students cemmitted suicide in just a twe-year pe-
ried after being relentlessly bullied and harassed due te their real and
perceived sexual erientatien and gender identity.?® Seven mere were
hespitalized fer attempted suicides.?® Altheugh teachers and administra-
ters recegnized the preblem befere students teek their lives, many did
net knew what te de eut ef fear eof lesing their jebs and cenfusien ever
the limits ef the ne-preme-heme pelicics.*® “LGBTQ students den’t feel
safe at scheel,” said enc Aneka Middle Scheel fer the Arts teacher,
“they’re made te feel ashamed of whe they are. They're bullied. And
there’s ne ene te stand up fer them, because teachers are afraid of being
fired.”#!

34 Tex. HeaLta & SAFeTY CeDE AnN. § 85.007 (2008) (“(a) The department shall give
priority to developing model education programs for persons younger than 18 years of age.
(b) The materials in the education programs intended for persons younger than 18 years of age
must: (1) emphasize sexual abstinence before marriage and fidelity in marriage as the expected
standard in terms of public health and the most eftective ways to prevent HIV intection, sexu-
ally transmitted diseases, and unwanted pregnancies; and (2) state that homosexual conduct is
not an acceptable litestyle and is a criminal oftense under Section 21.06, Penal Code.”).

35 Lawrence v. Texas, 539 U.S. 558, 558 (2003).

36 Ariz. REv. Stat. ANN. § 15-716(c)(1) to (3) (West 2008).

37 See CenN. GEN. STAT. ANN. § 46a-81r (West 2008); N.H. Rev. STaT. ANN. § 21:49
(2008); R.I. Gex. Laws § 11-24-2.1(a)(7) (2008).

38 Erik Eckholm, Eight Suicides in Two Years in a District, N.Y Tives (Sept. 13, 2011),
at Ad.

39 Stephanie Mencimer, The Teen Suicide Epidemic in Michele Bachmann’s District,
MetHER Jenes (July 25, 2011 3:00 AM). http://motherjones.com/politics/2011/@7/michele-
bachmann-teen-suicide?page=1.

40 Sabrina Rubin Erdely, @ne Town’s War on Gay Teens, p. 1 (Feb. 2, 2012 10:55 AM),
ReLLING StenE, http://www.rollingstone.com/politics/news/one-towns-war-on-gay-teens-20
120202#ixzz1 pnSGNMkr.

4l Jd at 1.
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The scheel district decided te change its eriginal pelicy in 2009
after a lawsuit was filed, frem ene that explicitly prehibited the nermali-
zatien of LGBTQ identificatien in the classreem, te enec that was ‘“‘neu-
tral” and prehibited teachers frem mentiening “hemesexuality” in any
centext, pesitive or negative.*> The new pelicy, hewever, still left teach-
ers cenfused and students vulnerable. As anether Aneka teacher ex-
plained, “[i]f yeu can’t talk abeut [LGBTQ issues] in any centext, which
is hew teachers interpret district pelicies, kids internalize that te mean
that being gay must be se shameful and wreng . . .. And that has created
a climate of fear and repressien and harassment.”#* This pelicy was en-
acted in the same district where Michelle Bachman, eutspeken anti-
LGBTQ spekespersen and fermer presidential candidate werks as a cen-
gresspersen with her husband, Marcus Bachman, a practitiener of ex-gay
“reparative therapy.”+*

In anether case, upstate New Yerk teen Jamey Redemeyer killed
himself after being relentlessly bullicd fer ceming eut as bisexual in
scheel, adding te a number of ether suicides areund that time.*> Shertly
befere his death, Jamey pested a videe en the “It Gets Better” website,
which was created te disceurage LGBTQ yeuth suicide.*¢ He described
the herrific treatment he experienced in scheel and enceuraged fellew
victims of LGBTQ bullying that te maintain hepe that things weuld “get
better.”+7 Theugh in cach ef these cases administraters and teachers
knew abeut the harassment, the scheel did net address the preblem. In
fact, in seme cases, the victims were teld that they were preveking ethers
by being tee flambeyant, and that they sheuld stay eut ef the way in
erder te aveid abuse.*®

Altheugh the censervative greups whe advecate fer these pelicies
hepe they will step discussion of sexual erientatien and gender identity

42 [d. at 2.

43 Jd.

44 Brin Ross et al., Bachimann Silent on Allegations Her Clinic @ffers Gay Conversion
Therapy, ABC NEws (July 12, 2011), http://abcnews.go.com/Blotter/michele-bachmann-si-
lent-allegations-clinic-offers-gay-conversion/story?id=14057215; John M. Becker, I Received
‘Ex-Gay’ Therapy at Marcus Bachmann’s Clinic, TRuteH WiNs @uT Brec (July 18, 2011),
http://www.truthwinsout.org/pressreleases/2011/87/17519/.

45 Susan Donaldson James, Gay Buffalo Teen Comumits Suicide on Eve of National Bully-
ing Summit, ABC News (Sept. 21, 2011), http://abcnews.go.com/Health/gay-butfalo-teen-
commits-suicide-eve-national-bullying/story ?id=1457186 1#. TtqtvUrGl_w.

46 The “It Gets Better Project” is a website featuring self-made videos of youth and
adults who have experienced bullying and harassment in the past but who wish to deliver hope
to those watching that their lives have gotten better with time. Prominent LGBT Activist Ban
Savage initiated this project in response to a string of LGBT teen suicides in 2010. It is meant
to be a resource for youth considering suicide because of bullying and mistreatment.

47 Video: Jamey Rodemeyer, YeuTuse (Sept. 21, 2011), http://www.youtube.com/
watch?v=I[iXMPW_EjUw.

48 Complaint at 4, Boe v. Anoka-Hennepin School Bistrict No. 11, (No. 11-cv-01999-
INE-SER) (2011).
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eutside of thc heme (where, they argue, such discussiens preperly be-
leng),* it is impessible for LGBTQ students te aveid degrading and un-
welceme scrutiny ef their sexuality er gender. Harassment, whether
severe eor mild, beth inside and eutside ef the classreem, impacts
LGBTQ students’ ability te be effective in scheel. Over 72% of LGBTQ
students surveyed in 2009 reperted hearing hemephebic remarks, such as
“fagpet” eor “dyke” frequently eor eften while in scheel.>® Almest 30% ef
them missed a class at least ence as a result of safety cencerns, cempared
te enly 8% and 6.7%, respectively of a natienal sample ef seccendary
scheel students.>! Accerding te the Gay and Lesbian Educatien Netwerk
(GLSEN), a leading advecatc fer LGBTQ-safc scheels, the reperted
grade peint average ef students whe were mere frequently harassed be-
cause of their sexual erientatien er gender expression was almest half a
grade lewer than fer students whe were less often harassed.>> Theugh
the pelicies themselves bear a significant respensibility fer limiting the
ability ef scheel efficials te take actien, the animus against LGBTQ pee-
ple that inspires and justifies their cedification is at the reet of the issue.

III. CenstTiTUTIONAL PrO®TECTI®ONS FOR LGBT(Q STUDENTS IN
SchneeL: THE RicHT Te BE OUT

An emerging censtitutienal right te be “eut” stems frem beth the
First and Feurteenth Amendments.>® The First Amendment helps estab-
lish a right fer LGBTQ students te express their sexuality and gender
expressions epenly, while the Feurteenth Amendment helps ensure that
students are pretected, and treated equally, in exercising that freedem.>*

A. Freedom of Expression for Students: Tinker and its Progeny

In 1969, the U.S. Supreme Ceurt ruled in Tinker v. Des Moines
Independent Community School District>> that individuals de net “shed”
their federally guaranteed censtitutienal rights “at the scheelheuse
gate.”¢ The Ceurt held that students and teachers whe were disciplined
fer wearing black armbands in a public scheel, in pretest ef the Vietnam
War, were entitled te de se with impunity under the First Amendment’s
guarantee of freedem of expression.’” The Ceurt went en te emphasize
that the ability te exercise ene’s First Amendment freedems, even within

49 Video: Family Research Council Supports the Stop SB 48 Referendum, supra note 28.
50 Kescrw, supra note 4, at 16.

51 Jd. at xvii.

52 Jd. at 17.

53 See BIEGEL, supra note 12, at 3—4.

54 Id. at 4.

55 Tinker v. Bes Moines Independent Community School Bistrict, 393 U.S. 503 (1969).
56 Id. at 506.

57 Id. at 505-06.
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the scheel centext, “has been the unmistakable helding ef this Ceurt fer
almest 50 years,”>® while cautiening that such pretectiens may be limited
if the expressien in question “materially and substantially interferes with
the requirements ef apprepriate discipline in the eperatien ef the
scheel.”>?

Subsequent Supreme Ceurt cases have clarified the beundaries and
applicability ef Tinker. In the plurality epinien ef Beard ef Educatien ef
Island Trees Union Free School District No. 26 v. Pico,® the Ceurt in-
validated a scheel’s discretienary remeval ef centreversial beeks frem
the scheel library using Tinker’s assertien that students de net shed their
First Amendment rights while in scheel.®! In Bethel School District No.
403 v. Fraser,%> the Ceurt feund that the punishment ef a student, whe
used sexist, effensive, and degrading language in reference te his peer, at
a mandatery scheel assembly, did net run afeul ef the Censtitutien.c
The Ceurt argued that the First Amendment decs net pretect the use of
lewd, ebscene, and sexually “vulgar” language, and that the rights pes-
sessed by students in public scheels are net “autematically ceextensive
with the rights ef adults in ether settings.”o*

Several years later, in Hazelwood v. Kuhlmeier, the Ceurt feund
that a scheel principal was justified in censering a stery abeut teen preg-
nancy and diverce in a scheel newspaper, and did net vielate the First
Amendment.*® The Ceurt distinguished this case frem Tinker by arguing
that Hazelwood invelved the ability ef scheels te centrel curricular deci-
siens.®” Justice White peinted eut that,

[TThe question that we addressed in Tinker-is different
frem the question whether the First Amendment requires
a scheel affirmatively te premete [a] particular student
speech. The fermer question addresses the educaters’
ability te silence a student’s persenal expressien that
happens te eccur en the scheel premises. The latter

58 Jd. at 506.

59 Id. at 509.

60 IslandTrees Union Free Sch. Bist. No. 26 v. Pico, 457 U.S. 853 (1982).

6l Jd. at 853 (1982).

62 Bethel Sch. Wist. No. 403 v. Fraser, 478 U.S. 675 (1986).

63 Jd. at 683-84 (“The pervasive sexual innuendo in Fraser’s speech was plainly offen-
sive to both teachers and students—indeed to any mature person. By glorifying male sexual-
ity, and in its verbal content, the speech was acutely insulting to teenage girl students. The
speech could well be seriously damaging to its less mature audience, many of whom were only
14 years old and on the threshold of awareness of human sexuality. Some students were
reported as bewildered by the speech and the reaction of mimicry it provoked.”) (internal
citations omitted); see id. at 685.

64 [d. at 682.

65 Hazelwood Sch. Bist. v. Kuhlmeier, 484 U.S. 260 (1988).

66 Jd. at 260.

67 [d. at 270-T71.
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question cencerns cducaters’ autherity ever scheel spen-

sered publicatiens . . . that . . . members of the public
might reasenably perceive te bear the imprimatur ef the
schee].c®

Finally, in the case of Morse v. Frederick,5° the Supreme Ceurt feund
that the pretectiens afferdcd te student speech established in Tinker de
net apply te speech that premetes illegal drug use.”® Altheugh there has
been discussien abeut whether this case weakens the First Amendment
pretections established in Tinker, twe of the five justices jeined this epin-
ien en the understanding that:

(1) it gees ne further than te held that a public scheel
may restrict speech that a reasenable ebserver weuld in-
terpret as advecating illegal drug use and (2) it prevides
ne suppert fer any restrictien ef speech that can plausi-
bly be interpreted as cemmenting en any pelitical er se-
cial issue . . . .7

As a result of this caveat, the helding is clearly limited.

Taken tegether, these cases demenstrate that Tinker is still geed
law, but with seme netable restrictions. Theugh the Ceurt in Bethel up-
held the decision of scheel administraters te punish a student fer effen-
sive speech, it appears they did se because the speech was sexist,
ebjcctively crude, and threatening tewards a female student. Altheugh in
Hazelwood, the Ceurt feund a principal’s censering ef the scheel’s
newspaper articles te be censtitutienally telerable, this case can be distin-
guished frem the issue of whether LGBTQ students have a right te ex-
press their identities, even if scheel administraters are merally er
pelitically eppescd te them. The Ceurt emphasized the legitimacy ef the
scheel’s fear that the epinien pieces may be cenfused inadvertently with
an efficial statement frem the scheel, because the paper bere its name.
When students express their persenal identity epenly, it weuld be unrea-
senable and nensensical fer ene te cenfuse that expressien with an effi-
cial statement by the scheel, since it is an individual identificatien.
Finally, in the Morse plurality epinien, the Ceurt explicitly seught te
limit the restriction en Tinker te speech invelving illegal activities, such
as drug use.

Additienally, altheugh Rust v. Sullivan’> decs net invelve speech in
scheels, it decs raise impertant cencerns abeut whether it is censtitu-

68 [d.

69 Morse v. Frederick, 551 U.S. 393 (2007).

70 Jd. at 397, 403.

71 [d. at 422 (Alito & Kennedy, JJ., concurring).
72 Rust v. Sullivan, 500 U.S. 173 (1991).
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tienal fer the gevernment te suppert enc type ef centent-based expres-
sien ever anether.”> In Rust, beth Cengress, threugh a statute, and the
Bepartment of Health and Human Services, threugh regulatiens, re-
stricted the dispersal of federal funds te family planning initiatives that
included infermatien abeut abertien.”* In respense, Rust (a decter) and
ethers alleged that the regulatiens vielated their First Amendment right
te prescribe treatment that cemperts with their ewn pelitical views.”
The Ceurt rejected this argument, citing the fact that lack ef infermatien
frem a specific decter decs net ameunt te a blanket restriction en a we-
man’s right te receive an abertien.”® The Ceurt alse argued that the gev-
ernment has bread discretion in cheesing which pregrams te fund, even
where these pregrams invelve the exercise of a fundamental right.””

This case can be distinguished, hewever, frem the issue of whether
scheels, in acting as gevernment entities, can restrict ene type of speech
and net anether threugh ne-preme-heme pelicies. The rights asserted in
beth cases, and the dignity at stake fer each ef the parties, are discernibly
different. In prehibiting decters frem discussing abertiens with their pa-
tients, the gevernment clearly intended te limit the practice of abertiens
and stigmatize the precedure itself. When scheels refuse te discuss sexu-
ality and gender identity, hewever, altheugh they de stigmatize lesbian
and gay sexual practices, they alse demean an entire class of peeple and
relegate them te a ferm eof secend-class citizenship by implying they are
net deserving ef mentien, er werse, that they sheuld be explicitly
cendemned.

Fer example, altheugh it can be a very impactful precedure, wemen
generally de net define themselves by the abertiens they receive. Al-
theugh wemen whe have abertiens may feel guilt if such precedures are
stigmatized, they are net treated as secend-class citizens in their every-
day life, and the stigmatizatien ef the precedure is net akin te the stigma-
tizatien of an entire class of persens based en what is widely viewed as a
fundamental characteristic te ene’s identity. By centrast, when LGBTQ
yeuth are denied the eppertunity te be epen abeut their lives, they, and
the LGBTQ cemmunitics of which they are a part, are stigmatized in a
very basic but systemic way that impacts their ability te navigate every-
day life.

73 Id. at 193.
74 See id. at 178.
75 Id. at 181.
76 Jd. at 196-98.
77 Id. at 193.
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B. Tensions Between Parental Disapproval of School Curricule and
Students’ Rights

Altheugh families have a streng right te centrel the upbringing ef
their children, public scheels have an arguably breader and strenger right
te create infermative curricula and give children apprepriate and imper-
tant infermatien that may curb vielence er hate. Parents whe challenge
curriculum-based decisions in ceurt are rarely successful due te the sig-
nificant deference ceurts typically give te scheel beards and districts in
creating curricula. This deference is at least partially because these deci-
siens arc eften made by demecratically elected efficials, and parents
have the ability te vete these efficials in er eut ef effice if they se
cheese.”® As the Supreme Ceurt reaffirmed in Tinker:

Beards of Educatien . . . have, of ceurse, impertant, deli-
cate, and highly discretienary functiens, but nene that
they may net perferm within the limits ef the Bill ef
Rights. That they are educating the yeung fer citizen-
ship is reasen fer scrupuleus pretection of Censtitutienal
freedems of the individual, if we are net te strangle the
free mind at its seurce and teach yeuth te disceunt im-
pertant principles eof eur gevernment as mere
platitudes.”

A case that typifies this linc ef decisiens is Mozert v. Hawkins.®® In
1987, seven Tennessee families challenged scheel curriculum they feund
ebjcctienable te their religious and meral beliefs. The families did net
beleng te a specific church, theugh they identified as bern-again Chris-
tians whe eutlined a leng list ef ebjectiens te certain curricula, ranging
frem “such familiar cencerns ef fundamentalist Christians as evelutien
and ‘secular humanism’ te less familiar themes such as ‘futuristic super-
naturalism,” pacifism, magic[,] and false views of death.”s! The Ceurt’s
epinien, which has been taken as a natienal decisien en this subject,
ruled against the families in question.®> The ceurt made an impertant

78 BIEGEL, supra note 12, at 81 (“‘Although there is a concurrent right of families not to
receive information and ideas, buttressed by the long-standing right of parents to direct the
upbringing of their children, the right to receive information is much stronger and much less
limited in its scope. Parents who challenge curriculum-related decisions in a court of law are
rarely successful. with courts implicitly relying on the principle that members of the commu-
nity have delegated the responsibility of developing curricular requirements and identitying
appropriate instructional materials to duly elected officials at the state and local levels. Should
families become unhappy with these decisions, they are seen as able to replace the officials
with new representatives who can then change the status quo.”).

79 W.Va. Bd. of Educ. v. Barnette, 319 U.S. 624, 637 (1943).

80 Mozert v. Hawkins Cnty. Bd. of Educ., 827 F.2d 1058 (6th Cir. 1987).

8l BieGEL, supra note 12, at 82.

82 Jd.
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distinctien between “‘expesure” te an idea that ceuld effend a family
merally er religieusly, with fercing a student te affirm er appreve ef a
particular idea witheut the ability te epenly disagree er respend. The
ceurt peinted eut that,

the plaintiffs appeared te assume that materials clearly
presented as peetry, fictien and even “make-believe” in
the Helt series were presented as facts which the stu-
dents were required te believe. Nething in the recerd
supperts this assumptien.®3

The Ceurt went en te emphasize the impertance eof religieus and civic
telerance:

[Tlelerance eof divergent . . . religious views referred te
by the Supreme Ceurt is a civil telerance, net a religious
enc. It decs net require a persen te accept any ether
religion as the equal ef the ene te which that persen ad-
heres. It merely requires a recegnitien that in a pluralis-
tic seciety we must ‘live and let live.’3*

Mest impertantly, the Ceurt cencluded that there was ne evidence that
students were ferced te participate in any way beyend reading and dis-
cussing the materials—they were net disciplined fer disagreeing with the
lessens or reprimanded for pesing eppesing viewpeints.®s

There are alse a series of cases that firmly establish the right ef
Gay-Straight Alliance greups te e¢xist en public scheel campuses, even
where there is seme disappreval by teachers er parents. One such case is
Downs v. LAUSD?S, where a scheel teacher, whe eppescd the scheel’s
recegnition of June as gay pride menth, put up pesters eppesing same-
sex relatienships acress frem gay pride displays en campus.3” The ceurt
feund that as a gevernment acter, the teacher ceuld net engage in speech
on scheel greunds that ran centrary te the Wistrict’s memerandum setting
up the parameters of the event, which was meant te educate and inferm
students abeut LGBT histery. The ceurt netes that,

An arm ef lecal gevernment such as a scheel beard may
decide net enly te talk abeut gay and lesbian awareness
and telerance in general, but alse te advecate such teler-
ance if it se decides, and restrict the centrary speech ef
enc ef its representatives. s

83 Mozert, 827 F.2d at 1063—64.

84 Jd. at 1069.

85 Jd. at 1063-1064

86 Powns v. Los Angeles Unified School Bistrict, 228 F.3d 1003 (9th Cir. 2000).
87 Id. at 1013.

88 Jd. at 1014.
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The ceurt cencluded by analegizing the speech te racist speech against
students of celer, which was deemed te be inherently preblematic, and
well within the jurisdictien ef the scheel beard te prehibit.*°

Finally in the case of Morrison v. Board of Education, a greup ef
censervative families challenged the censtitutienality ef a mandatery
training pregram that addressed the issue of LGBTQ harassment and bul-
lying in scheel.°® The scheel district was required te put en this training
in respense te a lawsuit filed against them due te incidents of harassment
and abuse directed tewards LGBTQ yeuth in the district.! The district
made the pregrams age-apprepriate, and alse had separate trainings fer
staff and students.®> Bespite these efferts, the families still claimed that
their children were being “indectrinated” witheut receiving a ceunter-
message that they viewed as merally apprepriate, which was that
LGBTQ identities are wreng.”?

The ceurt feund that despite the families’ claims, it was well within
the district’s legal jurisdictien te develep pregramming that addresses
LGBTQ issues in beth middle and high scheel, even witheut securing
parental permissien.®* They went en te say that by addressing the issue
in a dispassienate and ebjective manner, even theugh anti-LGBT narra-
tives were excluded, the district did net vielate and rights ef the families.
It was alse clear te the ceurt that ne ferm ef “indectrinatien” teek place,
and that the right ef the district te develep such pregramming eut-
weighed the ebjectiens eof parents invelving mere expesure te LGBTQ
lives and histeries.®>

C. “Coming Out” as Disruptive Speech?

Anti-LGBTQ advecates eften argue that limitatiens en speech cre-
atcd by ne-preme-heme pelicics are actually fer the LGBTQ students’
(and their peers’) ewn geed, because “‘ceming eut” is inherently disrup-
tive precess that vielates the tenets of Tinker. Several lewer ceurt cases
have, using beth First and Feurteenth Amendment guarantees, cencluded
that a student’s right te be “eut” eutweighs a scheel’s interest in using
silence er ferccd cenfermity as a means ef “pretecting” them frem ether
students.

89 See id. at 1016.

90 See Morrison v. Bd. of Educ. of Boyd Cnty., Ky., 419 F. Supp. 2d 937 (E.D. Ky.
2000).

91 See BIEGEL, supra note 12, at 85.

92 [d.

93 ]d.

94 [d. at 86.

95 Id. at 85.
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In Fricke v. Lynch,®s perhaps the first case te apply Tinker in an
LGBTQ-specific centext, a federal ceurt in Rhede Island rejected a
scheel principal’s claim that twe beys ceuld net attend prem tegether
because their peers’ reaction ceuld “lead te disruptien . . . and pessibly te
physical harm.”®7 The ceurt feund that even theugh the principal had a
genuine cencern fer the student’s safety, prehibiting these students frem
attending prem weuld give these whe might attack er harass them a
“heckler’s vete” by allewing the harassers . . . te decide—threugh pre-
hibited and vielent metheds—what speech will be heard.””3

Since Fricke, a number of First Amendment cases in lewer ceurts
have established the right ef students te ferm Gay-Straight Alliance
(“GSA™) clubs en public scheel campuses.”? These lawsuits have been
almest universally successful in establishing that students have a right te
ferm these clubs, despite the petential centreversy that might result. In
enc such case, a federal ceurt in Kentucky used beth Fricke and Tinker
te establish that a disruptive respense (i.e. a student harassing anether
student) was net a relevant Tinker censideratien because such a limita-
tien, again, weuld give these eppesing certain speech a type ef vete
pewer. Instead, the ceurt stated that “enly upen a shewing that Plain-
tiffs’ own disruptive activities have interfered with Befendants’ ability te
maintain erder and discipline”!®® sheuld the Tinker rule apply. In a simi-
lar case, ene federal ceurt even cencluded that the GSA clubs actually
help aveid educatienal disruptiens that eccur when students are harassed
as a result of their sexual erientatien because the clubs help create a mere
telerant scheel envirenment—a finding that is cenfirmed by relevant
data.'®!

D. The Right to Equal Treatment and Equel Protection for LGBTQ
Youth

The right fer students te be eut in scheel undeubtedly belsters the
prepesitien that ne-preme-heme laws are uncenstitutienal, and indeed, is
likely eneugh te establish their uncenstitutienality independent eof ether
censideratiens. There is alse a streng argument te be made, hewever,
that because these laws are based en animus, they are independently un-

96 Fricke v. Lynch, 491 F. Supp. 381 (B.R.I. 1980).

97 Id. at 383-84.

9% Jd. at 387.

99 See Colin v. @range Unified Sch. Bist., 83 F. Supp. 2d 1135 (C.D. Cal. 2000); Boyd
Cnty. High Sch. Gay Straight Alliance v. Bd. of Educ., 258 F. Supp. 2d 667 (E.D. Ky. 2003);
Straights and Gays for Equal. v. @sseo Area Sch. Bist. .No. 279, 471 F.3d 908, 90910 (8th
Cir. 2006); Gillman v. Sch. Bd. for Holmes Cnty., Fla., 567 F. Supp. 2d 1359 (N.BD. Fla. 2008);
Complaint at 3, Ngoun v. Wolf, No. SACV@5-868-JVS (MLGx) (C.B. Cal. Sept. 7, 2005).

100 Gay Straight Alliance v. Bd. of Ed., 258 F. Supp. 2d 667, 681 (E.B. Ky. 2003).
101 See Colin, 83 F. Supp. 2d at 1144—46.
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censtitutienal under the Feurteenth Amendment’s guarantee of equal
pretection,'®>

After Lawrence v. Texas'®® and Romer v. Evans,'® it is clear that
laws distinguishing peeple bascd en sexual erientatien receive, at a mini-
mum, seme level of heightened ratienal basis scrutiny.!®> It is alse clear
that when a law is expressly metivated by animus, it is very likely te fail
even ratienal basis scrutiny.!'®® In Romer, the Supreme Ceurt used ra-
tienal basis scrutiny te invalidate a Celerade initiative that repealed all
state and lecal laws prehibiting discriminatien against gay, lesbian, and
bisexual peeple.!*” In Lawrence, the Ceurt used a similar heightened
ratienal basis analysis te held that states cannet ban censensual, private
sexual activity between peeple of the same gender because states disap-
preve eof their practices.'®® In beth cases, the Ceurt emphasized the dan-
gereus stigma such laws attached te lesbian and gay peeple.1®”

The Ceurt in Lawrence feund that a statute criminalizing censensual
same-sex relatienships “in and ef itself is an invitatien te subject heme-
sexual persens te discriminatien beth in the public and in the private
spheres.”!'® Justice Kennedy’s epinien in Romer and Justice

102 U.S. Const. amend XIV, § 1.

103 Lawrence v. Texas, 539 U.S. 558 (2003).

104 Romer v. Evans, 517 U.S. 620 (1996).

105 See Nan B. Hunter, Sexual @rientation and the Paradox of Heightened Scrutiny, 102
Micu. L. Rev. 1528, 1530 (2004) (“Although it requires some effort to articulate precisely
what standard of review the Court deployed in its analysis, there is no question that, whatever
test it used, the Court eradicated the last vestiges of state power to criminalize private consen-
sual adult sexual behavior solely on the basis ot morality, without any showing of harm either
to persons or to legally protected institutions.”); Laurence H. Tribe, Lawrence v. Texas: The
“Fundamental Right” That Dare Not Speak Its Name, 117 Harv. L. Rev. 1893, 1943 (2004)
(“In deciding that the laws banning sodomy should be so regarded, the Lawrence majority did
not articulate a doctrinal “test” as such, or even a specific mode of analysis, but—as perhaps
befits a Court more comfortable with the exposition of common law than with the construction
of theory—it laid down markers that future courts might retrace and extend less through ab-
stract speculation than by the light of unfolding experience. For its part, the Lawrence major-
ity manifestly drew on its observations of—indeed, its immersion in—a social reality, both
within the United States and. in an increasingly shared culture, in Canada and Europe as well,
that exposed an ugly dynamic of oppression concretely at work in the prohibition of sodomy.
Such a prohibition, whether or not cast in terms that expressly singled out same-sex relation-
ships, operated to stigmatize those relationships in particular by reducing them to a forbidden
sexual act. The result was to brand as less worthy than others those individuals who did no
more than seek fulfillment as human beings by forming voluntary intimate relationships with
others of the same sex. This stigmatization locked an entire segment of the population into a
subordinate status and often forced such individuals either to transform or to suppress impor-
tant dimensions of their identities in order to escape second-class treatment in the public
realm.”).

106 Romer, 517 U.S. at 632-33.

107 g4

108 Lawrence, 539 U.S. at 560.

109 Jd. at 575.

110 J4.
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O’Cenner’s cencurrence emphasized the impertance of respecting the
dignity ef lesbian and gay peeple by respecting their private cheices and
lives.!'! In Romer, the ceurt emphasized that “if the censtitutienal cen-
ceptien of ‘equal pretectien ef the laws’ means anything, it must at the
very least mean that a bare . . . desire te harm a pelitically unpepular
greup cannet censtitute a legitimate gevernmental interest.”12

As Prefesser Michael C. Derf peints eut in his article en same-sex
marriage and law’s secial meaning, gevernment actiens, werds, and sym-
bels that aim te degrade classes of peeple by relegating them te secend-
class citizenship are censtitutienally impermissible as a result of the
meaning they cenvey.!'> He argues, fer example, that irrespective of the
scrutiny level that lesbian and gay peeple have histerically received, laws
that relegate them te a ferm ef secend-class citizenship sheuld receive
special attentien and heightened scrutiny. Te illustrate this peint, he dis-
cusses the linguistic distinction between civil uniens and same-sex mar-
riage. Even in states where beth types of legal relatienships technically
previde partners with the state-specific benefits (even if net the same

111 Romer, 517 U.S. at 1626-27 (“In any event, even if, as we doubt, homosexuals could
find some safe harbor in laws of general application, we cannot accept the view that Amend-
ment 2’s prohibition on specific legal protections does no more than deprive homosexuals of
special rights. To the contrary, the amendment imposes a special disability upon those persons
alone. Homosexuals are forbidden the safeguards that others enjoy or may seek without con-
straint. They can obtain specific protection against discrimination only by enlisting the citi-
zenry of Colorado to amend the State Constitution or perhaps, on the State’s view, by trying to
pass helptul laws of general applicability. This is so no matter how local or discrete the harm,
no matter how public and widespread the injury. We find nothing special in the protections
Amendment 2 withholds. These are protections taken for granted by most people either be-
cause they already have them or do not need them; these are protections against exclusion
from an almost limitless number of transactions and endeavors that constitute ordinary civic
life in a free society.”); Lawrence. 539 U.S. at 584 (**. . . Texas law confirms that the sodomy
statute is directed toward homosexuals as a class. In Texas, calling a person a homosexual is
slander per se because the word ‘homosexual impute[s] the commission of a crime.” The State
has admitted that because of the sodomy law, being homosexual carries the presumption of
being a criminal. Texas’ sodomy law therefore results in discrimination against homosexuals
as a class in an array of areas outside the criminal law. In Romer v. Evans, we retused to
sanction a law that singled out homosexuals ‘for disfavored legal status.” The same is true
here. The Equal Protection Clause “‘neither knows nor tolerates classes among citizens.”’”)
(internal citations omitted) (@ Connor, J., concurring).

112 Michael C. Worf, Same-Sex Marriage, Second-Class Citizenship, and Law’s Social
Meanings, 97 Va. L. Rev. 1267, 1269 (2011)

113 Jd. at 1275 (2011) (““Although this Article ultimately concludes that laws withholding
the term marriage from same-sex couples unconstitutionally convey the message of second-
class citizenship, that concrete doctrinal point merely illustrates a broader argument. This
Article aims chiefly to shed light on the general problem of the social meaning(s) of govern-
ment acts, statements, and symbols. It considers both positive and normative questions. The
methodology could be best characterized as “‘interpretive” in the Bworkinian sense. It articu-
lates and unpacks the thesis that the Constitution forbids government acts, statements, and
symbols that label some persons or relationships as second-class—with a special tocus on
those government actions, like the denial of the term marriage to some but not all couples, that
have “only” a symbolic impact.”).
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federal benefits), it is clear that the label “civil unien” is meant te cenvey
a ferm ef inferierity as cempared te the label “marriage,” thus its use
sheuld be censtitutienally suspect.!!4

Altheugh seme advecates may argue that this is net the secial
meaning such distinctiens are meant te cenvey, Derf argues that it weuld
be mest useful te have a censtitutienal standard that asks what a reasena-
ble victim weuld perceive the secial meaning ef a law te be. If that
identifiable victim greup perceives a law te be a degrading and inten-
tienal way te premete their “inferierity,” it sheuld be subject te height-
encd scrutiny.'!'> In the case of same-sex marriage, same-sex ceuples
weuld clearly view this linguistic distinctien as a way te mark them as
inferier or undesirably different, because of the secial meaning and meti-
vatien behind the distinctien. In fact, much ef the language used by anti-
same-sex marriage advecates admits that marriage is superier—and that
it must be “preserved” and “pretected.” 116

Altheugh Prefesser Derf discusses this test and this idea in the cen-
text of same-sex marriage, it is alse helpful in analyzing the secial mean-
ing behind ne-preme-heme pelicics and crafting an apprepriate
censtitutienal test. It is clear, beth in the explicit language of the pelicies
and the implicit disappreval they are feunded upen, that the laws them-
selves aim te relegate LGBTQ peeple and their relatienships te an infer-
ier status. Even if reasenable minds ceuld differ, hewever, it seems clear
that LGBTQ yeuth and LGBTQ pceple, whe are victims ef these laws,
weuld view them as based selely en animus and as an intentienal state-
ment abeut their perceived inferierity. Because students have a right te
be eut in scheel, ne-preme-heme pelicics cannet be sincerely pertrayed
as anything ether than based upen animus and disappreval ef LGBTQ
peeple and their identities. As a result, they are censtitutienally imper-
missible, sheuld be subject te heightened scrutiny, and systematically
everturned.

114 [d. at 1267, 1315.
115 Id. at 1332, 1337.

116 PreTECTMARRIAGE.CeM, http://protectmarriage.com/about (last visited March 24,
2012) (‘‘ProtectMarriage.com is a broad-based coalition of California families, community
leaders, religious leaders, pro-family organizations and individuals from all walks of life who
have joined together to defend and restore the definition of marriage as between a man and a
woman. Well over 100,000 Californians have become active in supporting traditional mar-
riage through ProtectMarriage.com. Protectmarriage.com is defending traditional marriage in
the courts, through activism and advocacy, and through public education and academic
research.”).


https://Protectmarriage.com
https://ProtectMarriage.com
https://ProtectMarriage.com
http://protectmarriage.com/about
https://PRoTEcTMARRIAGE.coM

486 CerNELL J@URNAL ®F LaAw AND PuBLIC PeLicy [Vel. 22:465

IV. PeLicYy INITIATIVES AND P@TENTIAL S@LUTI®NS
A. Possibilities for Change

There are many eppertunitics fer change threugh legal and pelicy-
based initiatives. Bespite the number of states that have ne-preme-heme
laws en the beeks, there are many mere that de net have such laws, and
are limited legally enly by federal law and the Censtitutien. As this nete
discussed in the previeus sectien, ceurts tend te defer curricular decision-
making te scheel districts. Accerdingly, there is ample reem fer creativ-
ity at the lecal, state, and federal level te create change.!!”

B. Changes in Federal Policy: Punitive Measures

Invalidating ne-preme-heme peliciecs is enly ene step ef many in
the effert te pretect LGBTQ yeuth frem bullying and suicidality. While
invalidating these laws will make a pesitive difference, the secial mes-
sage of inferierity and stigma that metivates anti-LGBTQ advecates te
push fer such laws will exist even if the pelicies are everturned.

In recent years, activists and gevernmental agencies have develeped
beth punitive and preventative pelicy initiatives in erder te address
LGBTQ bullying. Punitive measures have included statewide anti-bully-
ing statutes,''® LGBTQ inclusive federal hate crimes legislation,!'® and a
number of recent federal pelicy changes which allew the Bepartment of
Educatien and the Bepartment ef Justice, for the first time in histery, te
breaden their jurisdictien te pursue claims eof bullying and harassment
directed tewards LGBTQ yeuth.>®* Altheugh these changes are very sig-
nificant, the discretion given te federal agencies means that any un-cedi-
fied changes are vulnerable te eliminatien if an unfriendly administratien
cemes inte pewer.

As a result, activists have been pushing fer a federal statute that
weuld selidify these pretectiens, using the measures available in federal

117 See BIEGEL, supra note 12, at 81.

118 Fourteen states prohibit bullying based on sexual orientation and gender identity. U.S.
BDEPARTMENT OF EDUCATION, ANALYSIS ®F STATE BULLYING Laws AND PeLicies 28, (2011),
http://www2.ed.gov/rschstat/eval/bullying/state-bullying-laws/state-bullying-laws. pdt.

119 See Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act, 42 U.S.C.
§ 3716(a)(2) (2009) (““(1) In general at the request of a State. local, or tribal law entorcement
agency, the Attorney General may provide technical, forensic, prosecutorial, or any other form
of assistance in the criminal investigation or prosecution of any crime that— (A) constitutes a
crime of violence; (B) constitutes a felony under the State, local, or tribal laws; and (C) is
motivated by prejudice based on the actual or perceived race, color, religion. national origin,
gender, sexual orientation, gender identity, or disability of the victim, or is a violation of the
State, local, or tribal hate crime laws.”).

120 See Letter from Arme Buncan, U.S. Sec’y of Educ., to Sch. Bist. Heads (June 14,
2011), available at http://www2.ed.gov/policy/elsec/guid/secletter/]1 10607.html.
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hate crimes legislation as a medel.'>! Theugh this weuld be an impertant
step in remedying vielence after it eccurs and sheuld be passed, prevent-
ative measures, like the FAIR Educatien Act in Califernia (discussed
belew), sheuld be uscd as eppescd te punitive medels that may net ade-
quately address the systematic nature ef the preblem and may further
criminalize already marginalized cemmunities.

C. Criticisms of Punitive Remedies

There has been significant criticism ef measures that punish yeung
bullies with prisen sentences er ether criminal fines. The mest vecal of
these criticisms ceme frem activists whe faver seme ferm ef prisen abe-
litien er mass-refermatien, as a result of the racial and secie-ccenemic
disparitics and discriminatien that exist within the criminal legal sys-
tem.!>2> They argue against putting any yeung peeple in jail due te the
disprepertienate impact such laws have en peer peeple, particularly peer
peeple of celer. They alse tend te assert that prisens are vielent and
preblematic spaces fer members of the LGBTQ cemmunity, particularly
transgender peeple, therefere it is preblematic te expese even nen-
LGBTQ yeuth, te these institutiens in the name of LGBTQ equality and
justice.!23 It is alse net clear whether punishment is the mest effective
way te remedy the reet causes of bullying and vielence: heteresexism
and trans-phebia. 24

Federal punitive laws, like the recently passed Hate Crimes Act,!>?
previde federal autheritics with the ability te intervene in the criminal
precess where hemephebic and transphebic lecal autherities will net.
Ultimately, hewever, prisen sentences fer perpetraters of hate and igne-
rance-metivated vielence will net remedy eppression and hate, and can-
net be the sele or even a primary selutien fer LGBTQ bullying and
suicide.

121 See Jason A. Wallace, Bullycide in American Schools: Forging a Comprehensive Leg-
islative Solution, 86 Ind. L.J. 735 (2011) (“It seems possible that the more ‘cosmopolitan’
gathering of national legislators would be likely to pass a federal LGB T-inclusive anti-bullying
bill, even if their insular counterparts at the state level would not necessarily enact such a
policy. Ultimately, senators and representatives would be wise to view a comprehensive anti-
bullying bill as protecting children of all races, genders, religions, and sexual orientation, but
most importantly as a bill protecting all children.”)

122 See Bean Spade and Craig Willse Confronting the Limits of Gay Hate Crimes Activ-
ism: A Radical Critique, 21 CricaNe-LaTmve L. REv. 38 (2000).

123 Policy Statement on Gender Violence and the Prison Industrial Complex, CrRiTicAL
REesistance anp INCITE! (2001), http://www.incite-national.org/index.php?s=92.

124 Angela Y. Wavis, Race, Gender, and the Prison Industrial Complex: California and
Beyond, MErIDIANS, 1-25 (2001).

125 Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act, 42 U.S.C.
§ 3716(a)(2) (2009).
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D. The California FAIR Educaetion Act: A Preventative Step

In a study eof five hundred yeung adults by the American Psycheleg-
ical Asseciatien, feur distinct metivatiens fer anti-LGBTQ aggressien
were identified: perceived self-defense, enfercement of gender nerms,
peer dynamics, and thrill seeking.’>¢ The study cencluded that anti-
LGBT vielence “can be seen primarily as an extreme manifestation ef
pervasive cultural nerms rather than as a manifestatien ef individual ha-
tred” and that these “whe have assaulted hemesexuals typically de net
recegnize themselves in the stereetyped image of the hate-filled extrem-
ist.”’127 A mere recent study dene in 2007 indicates that yeung men in
particular—the greup mest likely te cemmit anti-LGBTQ vielence—feel
strengly that they must censtantly “preve” they are net gay.!23

Efferts te address anti-LGBTQ vielence must aim te change and
challenge these cultural nerms, which are directly respensible fer anti-
LGBTQ vielence and the cedificatiens ef anti-LGBT(Q laws. Te this
end, in July 2011, Califernia became the first state in the natien te pass
an educatienal pelicy that requires public scheels te adept textbeeks that
are inclusive ef, and affirm, the centributiens ef LGBTQ peceple and
ether marginalized greups.'2® In relevant part, the FAIR Educatien Act
made substantial amendments te the Califernia Educatien Cede, requir-
ing scheels te adept tcxtbeeks that include the histeries of LGBT peeple
as well as the histeries of varieus racial and ethnic minerities.!?® The
Act alse ensures that state and lecal scheel beards and districts may net
include any material in their curricula that pertrays the lives and histeries
of LGBTQ peeple eor racial minerities in an ebjectively negative light.!3!

126 BieGEL, supra note 12, at xviii (citing Karen Franklin, PsycHesecial. MeTIvVATI®NS
oF HaTE CRIME PERPETRATORS: IMPLICATIONS F@R PREVENTION AND PeLicy 5-6 (1998)).

127 4.

128 See C.J. Pascee, DUDE, YeU'RE A Fac: MascuLmnity anD SexvaLiTy IN Hicu
ScreeL (University of California Press, 2007).

129 J4.

130 S.B. 48, 2011-2012 Leg., Reg. Sess. (Cal. 2011) (codified at Car. Epuc. Cene
§8 51204, 51204.5, 51500, 51501, 60040, 60044 (West 2011), available at http://info.sen.ca.
gov/pub/11-12/bill/sen/sb_0001-0050/sb_48_bill_20110714_chaptered.html) (“Existing law
requires that when adopting instructional materials for use in the schools, governing boards of
school districts shall include materials that accurately portray the role and contributions of
culturally and racially diverse groups including Native Americans, African Americans, Mexi-
can Americans, Asian Americans, European Americans, and members of other ethnic and
cultural groups to the total development of California and the United States. This bill would
revise the list of culturally and racially diverse groups to also include Pacific Islanders, lesbian,
gay, bisexual, and transgender Americans, and persons with disabilities.”).

131 Jd. § 3 (codified at § 51591-60040) (“Section 51501 of the Education Code is
amended to read: 51501. The state board and any governing board shall not adopt any text-
books or other instructional materials for use in the public schools that contain any matter
reflecting adversely upon persons on the basis of race or ethnicity, gender, religion, disability,
nationality, sexual orientation, or because of a characteristic listed in Section 220. SEC. 4.
Section 60040 of the Education Code is amended to read: 60040. When adopting instructional
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Bespite this legislative victery, there has been censistent resistance
against the cedificatien ef this pelicy since it was signed inte law. A
number of preminent Republicans peliticians have cendemned it strengly
and and a pelitical advecacy greup called “Step SB48” werked diligently
after the bill was signed inte law te everturn it by pepular referendum in
the 2012 election.!3>

Advecates for the FAIR Educatien Act, hewever, cellected cempel-
ling data frem Califernia scheel districts abeut the pesitive effects of
inclusive scheel pregrams under this medel. They feund that in districts
where cemparable pelicies were already in place, beth LGBTQ and nen-
LGBTQ students experienced a lewer rate of harassment and bullying!33
and students said they felt safer, en average, than students surveyed whe
did net have such pregrams.3* The survey alse feund that students, beth
LGBTQ and nen-LGBT(Q, whe lecarned abeut LGBT(Q histeries in
scheel, were mere likely than their peers te feel that they had a veice and
ceuld make an impact in scheel.’>5 This data effers a cempelling medel
that state and the federal gevernment sheuld leek te when addressing
LGBTQ bullying and suicide. These pelicies cannet be put in place,
hewever, until ne-preme-heme pelicies are everturned, and a shift ec-
curs in the way LGBTQ yeuth and peeple generally are respected by eur
seciety.

CeNcLUSI®ON

Anti-LGBTQ bullying, vielence, and suicide have beceme natienal
epidemics. Altheugh ne-preme-heme pelicies may net have centributed
te each suicide eor act eof vielence perpetrated against the LGBTQ cem-
munity, the pelicies undeubtedly incerperate and cenvey a secial mean-
ing that degrades and demeans LGBTQ lives and histeries by fercing

materials for use in the schools, governing boards shall include only instructional materials
which, in their determination, accurately portray the cultural and racial diversity of our society,
including: (a) The contributions of both men and women in all types of roles, including profes-
sional, vocational, and executive roles. (b) The role and contributions of Native Americans,
African Americans, Mexican Americans, Asian Americans, Pacific Islanders, European Amer-
icans, lesbian, gay, bisexual. and transgender Americans, persons with disabilities, and mem-
bers of other ethnic and cultural groups to the total development of California and the United
States. (c) The role and contributions of the entrepreneur and labor in the total development of
California and the United States.”).

132 “Stop SB48” fell short of the required signatures, in their first attempt, but they remain
steadfastly committed to killing the law they insist promotes “harmful” sexual “lifestyles” and
also enables “willtul self-deception and a moral relativism.” Frequently Asked Question, Step
SB48 BLrec, http://stopsb48.com/frequently-asked-questions-faq/ (last visited January 23,
2012).

133 California Safe Schools Coalition, Safe Schools Research Brief 4: LGBT Issues in the
Curriculum Promotes School Safety Figure 2 (2006).

134 4. at Figure 1.

135 Jd. at 2.
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them te be silent. As a result, ne-preme-heme pelicies sheuld net with-
stand censtitutienal scrutiny. Their existence and the mevements of pee-
ple whe suppert them centinue te premetc a breader culture eof
disappreval and fear based en ignerance ef nen-nermative sexualities
and gender identities.

Altheugh striking dewn ne-preme-heme pelicies in the ceurts is a
necessary step, and ene that has yet fully te be realized, it is equally
impertant te leek beyend the ceurts, in erder te address the culture of
vielence and degradatien that centribute te the develepment of such peli-
cies. The enly way te accemplish the ardueus task ef changing these
cultural nerms will be te use a multi-faceted appreach, invelving initia-
tives that advecate fer change in pelicy, law, and educatien. This type ef
appreach is the enly way that the lives of LGBTQ peeple will be ac-
knewledged as real and deserving ef human respect and bedily integrity.
Theugh the task is daunting, recent events have preven that this preject is
necessary, and that with diligent erganizing and persistence, real change
may be pessible.
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