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offenses (the most abhorrent crime in American society) fails to meet
this goal.!”* Furthermore, stripping legal drug users of their privacy and
allowing employers to discriminate against them seems like a major step
backwards. Practically, if drug users do not believe that they can achieve
the life that they want as a member of the registry, they will simply use
the black market and not join the registry.

Finally, employers should not have access to this knowledge be-
cause they do not have current access to similar knowledge. Under this
plan, the extracurricular use (non-work use) of drugs, hard or soft, should
be considered just another “stress factor”, or external factor that creates
stress for an employee and affects employee performance. Current legal
“stress factors” that affect employee performance include: a partner’s in-
fidelity, impending separation or divorce, a death or tragedy in the fam-
ily, consistent alcohol use, a steep reduction in tobacco use, situational or
chronic depression, sexual dissatisfaction or dysfunction, gender
dysphoria or a “coming out” experience, a racist/sexist/ethnist/
homophobic experience, Post Traumatic Stress Disorder resulting from a
violent crime (such as a mugging or an instance of partner abuse), and,
on the positive side, the planning and execution of a modern wedding,
and birth of a child. As long as the broker is properly managing his
funds, employers and clients do not have the right to know that his part-
ner recently left him. Similarly, they do not have the right to know if the
sous chef at Jean Georges does a line or two after work as long as the
food quality remains intact.!”> Therefore, under this regulatory scheme,
legal drug users need not notify their employers of their status.

Because the number of drug users might increase slightly at the be-
ginning of legalization (before the new education and improved rehabili-
tation programs have had a chance to take effect), some employers will
need a mechanism to prevent against worst-case scenarios such as a bus
driver, high on crystal meth, crashing a school bus full of kids. To rem-
edy this, employers must be able to utilize a reliable drug test that will
alert them if their employees are using drugs in that moment. The cur-
rent drug testing regimes is unable to test whether the user is actually
high on the drug during work. Since drug use is legal under this regula-
tory scheme, employers can only concern themselves with actual intoxi-

174 In upholding the Alaskan sex offender regiswy in Smith v. Doe, the Supreme Court
acknowledged the public shame and humiliation suffered by registered sex offenders and the
Internet’s limitless reach in propagating that shame, but dismissed it as a “collateral conse-
quence of a valid regulation.” Smith v. Doe, 538 U.S. 84 (2003); Phil Reisman, N.Y.
Lawmakers Must Stop Sexual Predators, J. NEws, Jul. 1, 2006, http://www.thejournalnews.
com/apps/pbcs.dll/article? AID=/20050701/COLUMNISTO08/507010364/1023/NEWS07.

175 Hence the lack of public uproar upon the “revelation” that drug use is, or at least was,
rampant in most major restaurant kitchens. ANTHONY BourDAmN, KrrcHEN CONFIDENTIAL:
ADVENTURES IN THE CULINARY UNDERBELLY, (Harper Perennial 2001).
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no reliable evidence to prove that drug testing has reduced drug use on
campus or in the workplace.!”8

D. HEeALTH INSURANCE CONCERNS

It would be unrealistic to expect health insurance providers to cover
drug users without knowledge of their status as registry members. How-
ever, granting insurance providers access to registry information would
allow them to raise premiums for drug users but would not allow them to
discriminate against insuring the users. The possibility that users will
have to pay higher premiums will not be enough to motivate them to
return to the black market, because the pursuit of illegal drugs will still
carry a much heavier risk than merely paying a higher insurance pre-
mium. In addition, many users will not even feel the economic brunt of
this policy because their employers pay their insurance premiums.!7?

After legalization, it is possible that actual drug use might slightly
increase, with a consequent increase in drug-related healthcare.
Skyrocketing healthcare costs, though, will not ensue because the num-
ber of users will not grow indefinitely, reducing the strain on the health-
care system. Since the registry will allow users to continue to hurt
themselves without the stigma of criminal sanction, the number of users

178 According to the two major studies that have been conducted on student testing, it
doesn’t actually reduce drug use. Ryoko Yamaguchi, Lloyd Johnston, and Patrick O’Malley
from the University of Michigan (who also produce Monitoring the Future, the highly regarded
annual survey of student drug use, whose numbers the White House regularly cites) published
the first study in early 2003, which looked at 76,000 students in 8th, 10th, and 12th grades in
hundreds of schools, between the years 1998 and 2001. The White House criticized the Michi-
gan study for failing to look at the efficacy of random testing. So, Yamaguchi, Johnston, and
O’Malley added the random element and reran their study, adding data for the year 2002. The
follow-up study, published in late 2003, tracked 94,000 middle- and high-school students and
reached the same results as the first with one major difference: in schools that randomly tested
students, 12th-graders were actually more likely to smoke marijuana. This led the authors to
conclude: “Of most importance, drug testing still is found not to be associated with students’
reported illicit drug use-—even random testing that potentially subjects the entire student
body.” Ryan Grim, Blowing Smoke: Why Random Drug Testing Doesn’t Reduce Student Drug
Use, SLATE Mar. 21, 2006, http://www.slate.com/id/2138399/. A comprehensive 1994 review
of the scientific literature by the National Academy of Sciences stated, ‘“Despite beliefs to the
contrary, the preventive effects of drug-testing programs have never been adequately demon-
strated. . . The data obtained in worker population studies do not provide clear evidence of the
deleterious effects of drugs other than alcohol on safety and other job performance indicators.”
Even the Drug-Free America Foundation admitted on its Web site in 2002 that “Only limited
information is available about the actual effects of illicit drug use in the workplace. We do not
have reliable data on the relative cost-effectiveness of various types of interventions within
specific industries, much less across industries. Indeed, only a relatively few studies have
attempted true cost/benefit evaluations of actual interventions, and these studies reflect that we
are in only the very early stages of learning how to apply economerfrics to these evaluations.”
Jacob Sullum, Urine — or You’re Out, REAsoN, Nov. 2002, http://www.reason.com/0211/
fe.js.urine.shtml.

179 This section assumes that a nationalized health care plan has not yet been created, and
that most people depend on employer-based plans.


http://www.reason.com/0211
http://www.slate.com/id/2138399
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will grow. Three factors will stem this growth: (1) in lieu of criminal
sanction, increased focus on and innovation in education and rehabilita-
tion will provide the majority of the stigma against drug use, and as it
improves, it will peel off potential and actual users; (2) there is a finite
number of Americans interested in ingesting substances that they are
aware will seriously screw up their lives; (3) the user population is con-
tinually decreasing as users overdose, and eventually that decrease will
be larger than the influx of new users Hence, the growth of user popula-
tion after implementation should eventually plateau. The number of users
will continue to shrink and one day, drugs will occupy a space similar to
guns in the American psyche. At a gun show or even at Walmart, almost
anyone can buy a gun (like a drug, a dangerous product that only adults
can purchase) but most Americans choose not to do so in avoidance of its
inherent risks.!8¢ In this way does the model hope to prevent an epi-
demic of addiction, and keep healthcare costs from rising
significantly.!8!

E. MAINTAINING STIGMA: PENALTIES FOR EXTRALEGAL USE AND
Use BY MINORS

Because the stigma of a criminal record and prison have been re-
moved for minors, this new system must develop more creative ways to
reduce drug use aside from increased education and rehabilitation efforts.
To disincentivize drug use, minors who are caught possessing drugs will
receive high fines, which can raise their car insurance rates, much like
receiving a very large traffic fine. The courts responsible for adjudicat-
ing drug-related fines will resemble drug courts and emphasize rehabili-
tation for perpetual users as opposed to large fines. The courts will also
make every effort to alert a minor’s parents and school, when a fine has
been issued. Minors, however, will only receive a limited expungement
of their juvenile records. After several drug offenses, these non-criminal
offenses will remain on a minor’s records. Schools will be responsible

180 Pro-gun magazine Reason admits only 39% of Americans keep a gun in the house.
Reason, Gun Ownership: the Numbers, http://reason.com/0105/sb-guns.shtml (last visited Oct.
3,2006) (citing Gallup Polls of 1,012 adults from August 29 to September 5, 2000; and 1,054
adults from February 8 and 9, 1999). Even before implementation, that number is almost five
times the 8.1% of Americans that reported using a currently illegal drug in the past month (and
six times the number of Americans that reported being current drinkers), seemingly suggesting
that guns are more significant problems than drugs. Associated Press, Report: lllegal Drug
Use Up For Boomers, MSNBC, Sept. 7, 2006. http://www.msnbc.msn.com/id/14712630/ (last
visited Oct. 3, 2006).

181 “It should be noted that there is no evidence that the low price of heroin (or cocaine)
under legalization would lead users to consume ever-increasing concentrations of the drug
until they died from an overdose. Historically, very few users with cheap and easy access to
narcotics have done so, whether in 19th-century England or America, in Vietnam during the
war, or amoug physicians and pharmacists at any time.” Ostrowiski, supra note 71.


http://www.msnbc.msn.com/id/14712630
http://reason.com/0105/sb-guns.shtrnl
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for the creation of special probationary programs to assist minors in-
volved in the rehabilitation process. Moreover, in one of the few remain-
ing criminalized acts, sellers who sell to minors will receive large
criminal penalties, and possible prison time, so as to emphasize the im-
portance of keeping children away from heroin and cocaine.!82

The age of consent for drug use should be 18, not 21. The later age
of consent for alcohol is a complete failure, as evidenced by rampant
alcohol use and its importance in college social life.!83 Moreover, once a
child moves out of his parents’ house and can serve in the army, Ameri-
can society treats him as a thinking citizen who must take responsibility
for his actions. Therefore, not only is the 21-year age limit hypocritical,
it would also be vastly ineffective for this plan. Sending more sellers to
jail and charging more fines are not the goals of harm reductive legaliza-
tion. Unfortunately, if a minor is committed to trying drugs, he will.
Nevertheless, if a minor is thinking about trying drugs, and can do so
legally at 18 (as opposed to 21), he may wait until then, which will pro-
vide a greater opportunity for anti-drug education to succeed. Under this
plan, the age of consent would be the same for all problematic substances
(e.g. soft and hard drugs, alcohol, and cigarettes). The seriousness of
heroin and cocaine, and possibly other drugs like LSD, PCP and speed,

182 Unauthorized (outside the system) sale to non-minors and unauthorized possession
will result in incremental fines similar to those given to owners of unregistered cars. Sellers
will receive higher fines than users because it is their actions that create the supply for the
black market. However, the government will not spend much money on enforcement of these
regulations (as opposed those dealing with sale to minors).

183 On April 9, 2002, the National Institute on Alcohol Abuse and Alcoholism (NIAAA)
released a groundbreaking report, “A Call to Action: Changing the Culture of Drinking at U.S.
Colleges,” outlining the problem of high-risk drinking on U.S. college and university cam-
puses. Rather than defining the issue by examining the level of drinking among college stu-
dents, the report focused on the detrimental and damaging consequences of high-risk drinking.
It found that each year, 1,400 college students die from alcohol-related unintentional injuries
and alcohol is involved in 500,000 unintentional injuries, 600,000 assaults, and 70,000 cases of
sexual assault and acquaintance rape. Higher Education Center, NCCA College Drinking Re-
port, http://www.edc.org/hec/niaaa/report.html (last visited, Oct. 3, 2006). Additionally, ac-
cording to the NIAAA, there is evidence that more extreme forms of drinking by college
students are escalating. In one study, frequent binge drinkers (which is typically defined as
consuming five or more drinks in a row for men, and four or more drinks in a row for women)
grew from 20 to 23 % between 1993 and 1999. College Drinking Prevention, High-Risk
Drinking in College: What We Know and What We Need To Learn, http://www .collegedrink-
ingprevention.gov/NIAAACollegeMaterials/Panel01/HighRisk_02.aspx (last visited Oct. 3
2006). Dr. Hoyt Alverson, an anthropology professor conducted at study, asking his under-
graduate students to spend three years studying fellow students’ social behavior at Dartmouth
University. He found that alcohol was inextricably linked with social life on campus. In his
study, he notes that first-year students especially fear being alone in their new environment,
and drinking is simply the best and easiest way of “forming friendships, competing, blowing
off steam . . ., hooking up, fitting in and getting ahead amongst one’s peers,” which causes
heavy drinking to be “ritually scripted on campuses.” Jonann Brady, Binge Drinking En-
trenched in College Culture, ABC News, Sept. 7, 2005, http://abcnews.go.com/GMA/Health/
story?id=1085909.


http://abcnews.go.com/GMA/Health
https://ingprevention.gov/NIAAACollegeMaterials/PanelOI/HighRisk_02.aspx
http://www.collegedrink
http://www.edc.org/hec/niaaa/report.html
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would be denoted by the disparity in the penalties for selling these drugs
to minors as opposed to alcohol or marijuana.

Another interesting problem that this plan creates is its intersection
with prescription drugs, specifically those related to cocaine and heroin,
such as OxyContin, morphine, codeine, and Percocet. Although heroin
and cocaine will be available, some users will likely prefer the effects of
the softer prescription versions. The two issues that arise are the fear that
users will stop going to their doctors and just self-medicate by getting
prescription drugs from the registry, and that users who have previously
taken these drugs using a prescription will become recreational users,
because of the new source of availability. To encourage legitimate pa-
tients to see their doctors, as opposed to self-medicating, the federal gov-
ernment will install a price control in which the prices of these drugs sold
by prescription will be significantly lower, possibly up to 15%-20%, than
the same drugs sold recreationally through the registry. Additionally, the
punishment for faking prescriptions will be severe so as to discourage
those without prescriptions from getting the drugs for a cheaper price
outside the registry. Thus, patients who actually want to get better will
see their doctors and follow their prescriptions, because that will be
cheaper than self-medicating. Nonetheless, because of the addictive
power of these prescription opiates, even legitimate patients might be-
come addicted during the course of their prescriptions.!3* Consequently,
to reduce harm and prevent patients from transitioning from the end of
their prescriptions to recreational drug use through the registry, the gov-
ernment will mandate that doctors may also have access to the registry,
to check for the names of patients who were previously prescribed cer-
tain medications. If a person, having finished his course of medication,
signs up for the registry, the doctor will be notified and will be required
to schedule a conference to discuss rehabilitation options with the
patient.

Finally, in imposing the previously discussed Millian scheme to re-
duce drug-related crime, any crime committed while under the effects of
these dangerous drugs will be punished much more severely, more
harshly even than the increase resulting from the use of alcohol in a sim-

184 Even without blurring the lines between legal and illegal drugs, prescription drug
abuse is already a problem. The 2005 Partnership Attitude Tracking Study (PATS), which was
commissioned by the Partnership for a Drug-Free America, surveyed more than 7,300 teenag-
ers in grades 7-12. It found that 19 % of teens (4.5 million) have tried prescription medication
(pain relievers such as Vicodin and OxyContin or stimulants like Ritalin and Adderall) to get
high. 10 % of teens (2.4 million) report abusing cough medicine to get high; and abuse of
prescription and over-the-counter medications is equivalent or greater than the abuse of illegal
drugs such as Ecstasy (8 % of teens), cocaine/crack (10 % of teens), methamphetamine (8 % of
teens) and heroin (5 % of teens). PNN Online, Study Says Prescription Drug Abuse “Normalé
for Teens, http://pnnonline.org/article.php?sid=6729 (last visited Oct. 3, 2006).


http://pnnonline.org/article.php?sid=6729
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ple traffic violation.!85 Public use of these drugs will also be forbidden
(users must consume their drugs in private residences), and a user who
violates this regulation will incur a fine similar to that resulting from a
public intoxication conviction. In addition, semi-public establishments
that tacitly allow individuals to flout this regulation will receive hefty
fines, equivalent to those incurred for violating New York City’s smok-
ing ban.!86

F. ADMINISTRATION

The creation of the registry will require the creation of a large bu-
reaucracy to ensure that the identification checking system is efficient.
Moreover, given that there will be no need for the majority of the Drug
Enforcement Agency, a small portion of their budget should fund the
creation of the registry.!87 Since a dispensary system has never been
attempted on a national scale, the government should establish certain
baselines of competence, but should give them a certain amount of free-
dom to adapt to their localities. Dispensaries should be allowed to set
their own hours, according to profit margin, safety concerns, or other
factors they deem relevant. The dispensaries may (but are not mandated
to) adopt the bartender model of “cutting off,” before they reach their
personal allowable amount, customers who are incapable of controlling
themselves. The individual dispensaries can initially decide which safety
measures to implement, such as employing bouncers, installing bullet-
proof glass enclosures for the dispensers, or providing aftercare pro-
grams. If the crime rate increases, the government must also have the
ability to step in and mandate certain protections. The government
should also pledge money to at least three future studies (five, ten, and
fifteen years from the date of implementation) on the status of dispensary
customer-related crime and its prevention.

185 Mill acknowledges that drunkenness tends to encourage those who already possess a
criminal mind to harm others, but he argues that the solution is not to ban liquor, but to
increase the penalties for committing crimes while intoxicated. Mill, supra note 19.

186 City and county officials can levy fines of up to $1,000 per smoking ban violation, and
state enforcement officials have a cap of $2,000 per violation. New York Department of
Health, A Guide for Employers to New York State’s Clean Indoor Air Act, http://
www.health.state.ny.us/nysdoh/clean_indoor_air_act/pdf/femployers.pdf (last visited Oct. 3,
2006).

187 In 2005, the DEA spent $431.8 billion on interdiction (without taking into account
investigations, intelligence, and state and local assistance) and only $5.5 billion on treatment
(down more than a billion from the previous year). http://www.whitehousedrugpolicy.gov/
news/testimony05/051005. Hence, without interdiction, there will be ample money to fund
treatment, education, and the creation of the registry.


http://www.whitehousedrugpolicy.gov
www.health.state.ny.us/nysdoh/clean_indoor_air_act/pdf/employers.pdf
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G. ADVERTISING

This new scheme also addresses the supply-side of drug use, specif-
ically controls on advertising and production quality. For recreational
drugs to be available through licensed sellers, such as pharmacies and
specially-created dispensaries, corporations and small businesses must
have a financial incentive to produce them, and must be able to get their
brand into the market through advertising. Heroin and cocaine, however,
are extremely addictive, and as a result the government does not want to
promote the industry. The government will likely enact legislation to
handicap the recreational drug industry, because it is confident that the
product will sell itself. Recreational drug advertising will be banned dur-
ing primetime and will only be legal at night, similar to advertising for
“Girls Gone Wild.”!88 To cripple the industry at the outset, the govern-
ment will force corporations who want to buy a license for the produc-
tion and distribution of recreational drugs to agree to donate a certain
amount of their profits to counter-advertising programs, similar to the
anti-smoking “www.thetruth.com,” and to rehabilitation programs.!8°

188 A state government can place restrictions on commercial speech, but rarely bans. As
recounted in 2005 in Tennessee Attorney General Opinion No. 05-040,in commercial speech
jurisprudence, and especially in 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484 (1996),
outright bans on the public dissemination of truthful and non-misleading information, related
to the availability and prices of alcoholic beverages, are unlikely to withstand a First Amend-
ment challenge. Furthermore, it appears that the state interest in promoting temperance is not
enough by itself to persuade a court to uphold a ban on alcohol advertising. Unless another real
state interest can be identified, and unless there is a strong showing that the ban actually
promotes such an interest, it is unlikely that any outright ban on liquor advertising will be
upheld. However, a law restricting the content of television and radio advertising without
banning it (such as Tennessee Alcohol Beverage Commission Rule 0100-1-.01(3)(a)) might
withstand a First Amendment challenge. Paul G. Summers, Att'y Gen, TN, The Constitution-
ality of Alcoholic Beverage Commission, Rules 0100-1-.01(3)(a), 0100-3-.04(2) and 0100-3-
04(3)(b), http://www.attorneygeneral.state.tn.us/op/2005/0P/OP40.pdf. Hence, it is likely
that as long as the corporations have some ability to get their message out and exercise their
First Amendment rights, any laws restricting the “time, place, and manner” of their speech will
probably be deemed reasonable for problematic substances,

189 In November 1998, the attorneys general in 46 states and five U.S. territories signed
with Master Settlement Agreement with the tobacco industry. This agreement resolved all of
the individual state lawsuits, and provided funding to the states to compensate them for tax-
payer money spent on patients and family members with tobacco-related diseases. The agree-
ment required the tobacco companies to stop using billboard advertising, to make most of their
internal documents available to the public, and to not target youth in the adverting, marketing,
or promotion of their products. It also required the tobacco industry to create and directly fund
the American Legacy Foundation (which is the parent company of the www.thetruth.com),
which works to counter the use of tobacco. See American Legacy Home Page, http:/
www.americanlegacy.org (last visited Oct. 3, 2006). In order to improve this plan’s political
feasibility, it is important that these profits are not simply given only in a block grant to a
www.drugtruth.com program, but that they are also divided up into individual grants to local
rehabilitation programs. A legislator, armed with a local cash infusion, will have an easier
time presenting this plan to his constituents, and will increase the chances for legislative
success.


www.drugtruth.com
www.americanlegacy.org
www.thetruth.com
http://www.attorneygeneral.state.tn.us/op/2005/0P/OP40.pdf
www.thetruth.com
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The government’s goal is to hold these corporations responsible for the
social costs of their products and not let them treat these costs as
externalities.

H. QuaLity CONTROL

To meet its goal of preventing individuals from overdosing, the
harm reductive legalization model must provide a mechanism to regulate
the ingredients and potency of the drugs available at the registry. Cur-
rently, to approve a legal drug, a pharmaceutical company must submit
applications to the FDA and conduct clinical trials over the course of
several years.'® All active ingredients of a drug must be identified, and
its exact potency must be determined. The harm reductive legalization
model can adopt this FDA approval process with several changes.
Before approval, an FDA review team —medical doctors, chemists, stat-
isticians, microbiologists, pharmacologists and other experts — evaluate
evidence of the drug’s “safety” and “effectiveness”.!'®! A drug is safe if
its benefits appear to outweigh its risks, and a drug is effective if it works
in people who have a certain disease or condition.!®?

In the case of illegal drugs, such as heroin and cocaine, the safety
and effectiveness balancing analysis seems to miss the mark, because the
risks of these drugs will almost always outweigh their benefits. There-
fore, the FDA should draw from its approach to food products, and man-
date that a product be labeled truthfully, without forcing that product to
include any health benefits.!®3> The FDA approval processes will then
serve as a check to ascertain that drug manufacturers actually produce
and label what they claim to, giving registry members the opportunity to

190 A drug sponsor first files an Investigational New Drug Application (IND) which must
show the FDA results of pre-clinical done in laboratory animals and what the sponsor proposes
to do for human testing. The FDA and a local Institutional Review Board (IRB), a panel of
scientists and non-scientists in hospitals and research institutions that oversees clinical re-
search, decide whether it is reasonably safe to move forward with testing the drug on humans.
Four phases of clinical trials ensue using both healthy and sick volunteers to test the drug’s
safety and effectiveness in different populations and the effects of different dosages and of
different combinations with other drugs. After clinical testing, the drug sponsor files a New
Drug Application (NDA), the formal step asking that the FDA consider approving a new drug
for marketing in the United States. An NDA will include all animal and human data and
analyses of the data, as well as information about how the drug behaves in the body and how it
is manufactured. If the FDA decides that the benefits of a drug outweigh the risks, the drug
will receive approval and can be marketed in the United States. But if there are problems with
an NDA, the FDA may decide that a drug is merely “approvable” (which will make approval
contingent on the amelioration of several issues) or “not approvable.” Michelle Meadows, The
FDA’s Drug Review Process: Ensuring Drugs are Safe and Effective, http://www.fda.gov/
fdac/features/2002/402_drug.html (last visited Oct. 3, 2006).

191 j4.

192 4.

193 FDA, A Food Labeling Guide, http://www.cfsan.fda.gov/~dms/flg-5-1.htm] (last vis-
ited Oct. 3, 2006).


http://www.cfsan.fda.gov/~dms/flg-5-1.html
http://www.fda.gov
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make an informed decision when purchasing their drugs at the
dispensary.

The volunteer pool used in the clinical trials will present another
inherent challenge. While a healthy volunteer cannot be given an addic-
tive drug simply for the sake of testing, clinical testing performed solely
on current users will likely yield skewed results on the existence of side
effects, given the probability of already existent health issues. Addition-
ally, after further studies on the actual causes of overdose and their rela-
tionship to heroin potency, the FDA will have the power to determine
which concentrations of the drugs are safest to offer to the public.

I. ReENEWED EmMPHASIS ON DRUG EDUCATION AND TREATMENT

The linchpin to the success of harm reductive legalization model is
a renewed emphasis on drug education and rehabilitation programs. This
model focuses on reducing the secondary effects that stem from criminal-
ization, and remedying the problems the NRDR creates for various socie-
tal institutions. Non-criminal adult drug users are left to fend for
themselves, even as they ingest dangerous substances. Moreover, re-
moving the stigma of criminalization through legalization may create a
short-term bump in the number of drug users. Law abiding citizens who
previously refrained from using drugs may choose to indulge, and possi-
bly overindulge. Therefore, a renewed commitment to rehabilitating ad-
dicted users and educating potential users is essential to the model’s
success.

Current drug rehabilitation programs are effective. Research indi-
cates that drug-involved offenders who were treated in prison and after
release are more likely to stay drug-free and arrest-free than those who
received no treatment.!4 However, because of the societal focus on in-
carceration as opposed to treatment, there are not enough rehabilitation
programs to meet the massive demand. As a result, many users who
need treatment do not receive it.!95> Depending on the type, treatment
costs between one-fourth and one-sixteenth the price of incarceration per
inmate.!°¢ Under this model, in a post-criminalization society where

194 Jeremy Travis, But They All Come Back: Rethinking Prisoner Reentry, SENTENCING &
Correcrions 7 (May 2000).

195 70% to 85% of offenders in state prisons need drug treatment; however, just 13%
receive it while incarcerated according to the ONDCP. Joan Petersilia, When Prisoners Return
to the Community: Political, Economic, and Social Consequences, Sentencing & Corrections
9, (Washington, DC: U.S. Department of Justice, Office of Justice Programs, National Institute
of U.S. Department of Justice, November 2000)

196 Between 1996 and 1999, the Substance Abuse and Mental Health Services Adminis-
tration (SAMHSA) found the average cost of an outpatient methadone program to be $7,415/
admission (an average stay lasting 520 days), the average cost of an outpatient non-methadone
program to be $1,433/admission (an average stay lasting 144 days), and the average cost of a
non-hospital residential program was $3,840/admission (an average stay lasting 45 days). U.S.
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users are not incarcerated, the government will save billions of dollars,
and if even a tenth of the surplus was pledged to create new rehabilita-
tion programs, the number of successful graduates could be staggering.

But if adult drug use is no longer a crime, how do addicted users
enter the rehabilitation system aside from voluntary commitment? If a
defendant is convicted of committing a crime on drugs, the judge should
have the ability to mandate a long rehabilitation sentence, as opposed to
or in addition to a heightened criminal sentence, to get the user into the
system. However, critics of coerced treatment argue that it is ineffective
to mandate a long rehabilitation sentence, because an addict’s desire to
change is the most important factor in the success of rehabilitation.!9”
An alternative to long mandated rehabilitation stints would be an adapta-
tion of UCLA professor Mark Kleiman’s strategy of ‘“coerced
abstinence.”!98

Finally, to encourage drug users to rehabilitate, we must ensure that
rehabilitated drug users will not be discriminated by others, especially
their employers. For example, under the Americans with Disabilities
Act, employers may not discriminate against drug addicts who are cur-
rently enrolled in a rehabilitation program and must extend reasonable
accommodation efforts (such as allowing time off for medical care, self-
help programs, and etc.) to rehabilitated drug addicts or individuals un-
dergoing rehabilitation.!”® In practice, however, employers are able to
exploit loopholes, and rehabilitated users often lose their jobs. One solu-
tion might be to offer tax breaks to companies that guarantee job security
for long periods of time and offer comprehensive services to help recov-
ering addicted users transition back into the workforce.

Current drug education programs are ineffective. Today’s adoles-
cents have been exposed to the most intensive and expensive anti-drug
campaign in history, the comerstone of which was the Drug Abuse Re-

Dep’t. Health and Human Services, Alcohol and Drug Services Study (ADSS) Cost Study,
The DASIS Report, June 18, 2004, http://www.oas.samhsa.gov/2k4/costs/costs.pdf. . In 1997,
the national average annual cost of incarceration was $25,900/year. Physician Leadership on
National Drug Policye Position Paper: On Drug Policy, http://plndp.org/Physician_Leadership/
Resources/researchrpt.pdf.

197 Maia Szalavitz, Coerced Treatment: Too Many Steps in the Right Direction, Alternet,
Sept. 4, 2001, http://www.alternet.org/story/11425/.

198 In a coerced abstinence program, offenders convicted of drug-related petty crime are
sentenced to intensive probation, primarily frequent drug-testing. With each positive test, they
face swift, sure consequences — rapidly increasing sanctions, up to a day or two in a treatment
facility, isolated from participating users (so as to not affect their enthusiasm for the program).
Behavioral research shows that immediate penalties are far more likely to change behavior
than the far-off possibility of a long, harsh sentence. After a few rounds of sanctions, people
who thought they could quit on their own realize that they can’t — and are more likely to seek
help. Treatment is made easily accessible at the first sign of interest. /d.

199 U.S. Dep’t of Labor, ADA & Rehabilitation Act, http://www.dol.gov/asp/programs/
drugs/workingpartners/regs/ada.asp (last visited Oct. 3, 2006).
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sistance Education (“DARE”) program.2?° Yet, in study after study,
DARE failed to change its graduates’ drug use behavior or attitude to-
wards drugs.?°! According to the most recent Monitoring the Future sur-
vey, 51% of high school seniors have already experimented with illegal
drugs, 39% had used a drug in the past year, and 24% had used a drug in
the last month.202

These alarming results stem from various problems with current
drug education programs. Often, drug education programs do not target
highest-risk teens; instead, they use a “one size fits all” approach.2°3 Ex-
isting programs focus only on drug abstinence and rely on resistance or
refusal skills to peer pressure (such as DARE’s ubiquitous “Just Say
No!” slogan). This approach is problematic because it mistakenly as-
sumes that peer pressure is the primary cause of all drug use;?%4 that the
majority of people don’t use drugs; that abstinence is the social norm;
and that it is socially acceptable to refuse drugs.2%> Moreover, this ap-
proach also ignores teens’ exposure to drug use and fails to engage them
in a meaningful way.

Drug educators lose their credibility when they offer students mixed
messages,2°¢ fail to differentiate between use and abuse,2°7 and use scare

200 Marsha Rosenbaum, Safety First: a Realilty-based Approach to Teens, Drugs, and
Drug Eduction, http://www.safetylst.org/pdf/safetyfirst.pdf (last visited Oct. 3, 2006).

201 Let's Talk: A Video for Adults about Teens and Drug Education, prod. and dir. M.
Lange, 13.5 min., Street Media Inc., 1999, videocassette; Dawn MacKeen, Just Say No to
Dare, SaLon, Feb. 16, 2001, http://archive.salon.com/mwt/feature/2001/02/16/dare/
index.html.

202 Monitoring the Future Home Page, http://www.monitoringthefuture.org (last visited
Oct. 3, 2006).

203 An alternative would be to design programs that would appeal more directly to high-
risk teens. Hence, if one of the individual risk factors for drug use is high-sensation seeking,
the style of the program must reflect that concern. MacKeen, supra note 202.

204 Don Lynam, of the University of Kentucky, concluded in a study of DARE graduates
that, “DARE’s longtime target of intervention has been peer pressure resistance. But the image
you get from that is that good kids use drugs because bad kids pressure them. I think kids use
drugs because they’re available and kids are curious. It’s not the case that there are all these
bad kids lurking around in the comers, trying to get the good kids to try drugs. DARE may be
targeting the wrong mechanism.” MacKeen, supra note 202.

205 Rosenbaum, supra note 200, at 6.

206 Mandating zero-tolerance in these programs conflicts with the generally accepted pop-
culture messages encouraging them to imbibe and medicate with alcohol, tobacco, caffeine,
and over —the-counter and prescription drugs. /d. at 8. Today’s teens have also witnessed the
“Ritalinization” of their fellow difficult-to-manage students, casting even more doubt on zero-
tolerance. B. Knickerbocker, Using Drugs to Rein in Boys, THE CHRISTIAN SCIENCE MONITOR,
19 May 1999: 1.

207 Adults have the ability to differentiate between use and abuse, and young people learn
these skills rapidly while watching their parents use alcohol without abusing it. Programs that
blur these distinctions run counter to students’ own experiences and tend to undermine the
whole drug education program. As one 11th-grader in Fort Worth, TX put it, “They told my
little sister that you’d get addicted to marijuana the first time, and it’s not like that. You hear
that, and then you do it, and you say, ‘Ah, they lied to me.’d M. Taylor and Y. Berard, Anti-
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tactics and misinformation (including the “gateway theory” of mari-
juana).2%®  Students, having discovered this deceit, often completely
“turn of f” and miss the valuable information that drug educators have to
offer. In addition, most drug education programs begin and end with
abstinence, and do not teach teens how to avoid problems or prevent
abuse among those teens who experiment.2%?

Marsha Rosenbaum, PhD, working for the Drug Policy Alliance,
has proposed an alternative model, the Safety First program. This pro-
gram emphasizes abstinence while teaching harm reduction techniques as
a fallback strategy that puts “safety first”, and has changed the way many
school districts approach drug education.2!® Rosenbaum states that:

Educational efforts should acknowledge teens’ ability to
sort through complex issues and make decisions that en-
sure their own safety. The programs should offer credi-
ble information, differentiate between use and abuse, and
stress the importance of moderation and context. Curric-
ula should be age-specific, stress student participation,
and provide objective, science-based materials.?!!

In the Safety First program, drug education is comprehensive and
ongoing, and is woven into various subjects, including biology, psychol-
ogy, chemistry, history and government. The program is also available in
after-school programs as opposed to in stand-alone courses.?'2 While
teens have not matured intellectually, they are capable of rational think-
ing and careful decisions about drug abuse.?!3 To be effective, drug edu-

drug Programs Face Overhaul, FORT WORTH STAR-TELEGRAM, 1 Nov. 1998: 1. Most impor-
tantly, the vast majority of students who try drugs do not become abusers. D.F. Duncan,
Problems Associated with Three Commonly Used Drugs: A Survey of Rural Secondary School
Students, PsYCHOLOGY OF ADDICTIVE BEHAVIOR 5.2 (1991): 93-96.

208 Educators often exaggerate the risks of drugs, particularly marijuana, in order to pro-
mote drug abstinence. When the students realize that they received misinformation about the
myriad of harms caused by marijuana (none of which can be supported scientifically) or the
myth that marijuana is a “gateway drug” to other harder substances (which has been refuted by
the National Survey on Drug Use and Health, the American Journal of Public Health, and the
Institute of Medicine), they tend to assume that all of drug education relies on the same dubi-
ous science. Rosenbaum, supra note 200, at 11; L. Zimmer and J.P. Morgan, MARJUANA
MyTtHs, MaArRuuaNa Facrts: A Review ofF THE ScienTiFic EviDENCE (New York: The
Lindesmith Center, 1997); A. Golub and B. Johnson, Variation in Youthful Risks of Progres-
sion from alcohol/tobacco to marijuana and to hard drugs across generations, AM. J. OF
Pus.HeEaLTH 23.2 (2001): 225-232.

209 Rosenbaum, supra note 200, at 12.

210 More than 145,000 copies of the Safety First booklet (the 1999 version) have been
distributed to individuals and educational, health, governmental institutions across the country.
Id. at 4-5.

211 Jd eate5.

212 4. at 14.

213 |d. The 2002 National Survey on Drug Use and Health found that though experimen-
tation was widespread, 88% of 12-17 year olds refrained from regular drug use. D. Moshman,
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important to note that the author does not expect the proposed reforms to
be implemented in the near future, or even necessarily within his life-
time, because our society is not ready for this radical plan. Nonetheless,
if this model serves as a launching point for a dialogue on drug legaliza-
tion, then it will have achieved its purpose.

amounts of marijuana, opium, heroin, cocaine. LSD, hallucinogenic mushrooms, amphet-
amines, and peyote for personal use. Reuters, Drug legalization nears in Mexico, THE BosToN
GLoBE, Apr. 29, 2006, http://www.boston.com/news/world/articles/2006/04/29/
drug_legalization_nears_in_mexico/. However, at the last minute, President Vicente Fox re-
fused to sign the bill into law, supposedly as a result of U.S. pressure. Sam Enriquez, Fox
Decides Not to Sign Drug Legalization Bill, L.A. Times, May 4, 2006.
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