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ABSTRACT

Despite civil and criminal sanctions, elder abuse is a prevalent, un-
derreported, and underprosecuted event in the United States. Traditional
reporting statutes and common law remedies have had minimal effect on
the incidence of elder abuse. The epidemic nature of elder abuse is pro-
jected to increase exponentially as the elderly population increases dis-
proportionately over the next several decades. The fragmented system of
detecting, reporting, and prosecuting abuse across a wide range of medi-
cal and legal settings creates a poor structure to effectively assist abused
elderly individuals to receive support and protection, to have his or her
situation reported and investigated, and, if necessary, to bring the perpe-
trator to justice. Emergency rooms and other facilities where elders are
present for care should be staffed by clinically trained, knowledgeable
individuals who have familiarity interacting with patients and providers.
across settings of care, and who are prepared to detect and report abuse.
Nursing case managers fill this role well because they are able to coordi-
nate efforts among acute and long-term care facilities and can supply
patients with legal and clinical information about elder abuse. In addi-
tion, they may support prosecution efforts. They are able to coordinate
efforts lacking in the current system to effectively evaluate, report, and
protect elders from incidents of abuse, and to arrange for relevant ser-
vices for the patient. Through clinical and special training in elder abuse,
nursing case managers can provide expert testimony and other support to
prosecution efforts against the perpetrators of this most egregious crime.
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INTRODUCTION

Currently the elderly comprise the fastest growing segment of the
population. People over the age of sixty-five constitute more than thir-
teen percent of the total United States population.! This figure is ex-
pected to increase to more than twenty percent by the year 2030.2 One
reason for the rapid increase is that the elderly population is living much
longer than they have in the past.* But aging invariably leads to
problems with chronic illness, disability, and cognitive changes for a

I Cf Christine V. Williams, The Nursing Home Dilemma in America Today: The Suffer-
ing Must be Recognized and Eradicated, 41 SANTA CLARA L. REv. 867, 870 (2002) (stating
that in 1997 thirteen percent of the nation’s population consisted of people sixty-five years of
age and older).

2 See id. at 870 (stating that government estimates put the population of sixty five years
of age and older at twenty percent of the total population by the year 2030).

3 See id.
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large proportion of the elderly, who may then become vulnerable to
abuse and mistreatment. Unfortunately, current reports estimate that
“between 1 and 2 million Americans age 65 or older have been injured,
exploited, or mistreated by someone on whom they depended for care or
protection.”*

Despite recent increased attention and recognition of this problem,
the incidence of elder abuse continues to escalate.> Preliminary data
from the 2004 national survey of state Adult Protective Services pro-
grams show a 61% increase in the number of elder and vulnerable adult
abuse reports since 2000.6 Although the increase in reported cases could
indicate that more cases are being reported to authorities due to increased
awareness of the problem, there remain a significant number of cases of
abuse and mistreatment that are never reported to authorities. The Na-
tional Elder Abuse Incidence study reports that of the more than 500,000
victims of domestic abuse in 1996, only 16 percent of abusive situations
were reported to authorities.” The primary explanation for underreport-
ing is that, although elder abuse is prevalent, it continues to be hidden
from society.® Only a minuscule number of reported cases ever result in
criminal prosecution or lead to civil litigation.?

In California, the incidence of elder abuse is similarly dismal.
Adult Protective Services receives reports of more than 225,000 cases of
elder and dependent adult abuse each year, and two-thirds of reported
abusers are family members.’® Despite the large number of reported

4 ELDER MISTREATMENT: ABUSE, NEGLECT, AND EXPLOITATION IN AN AGING AMERICA
9 (Richard J. Bonnie & Robert B. Wallace eds., 2002), gvailable at http://books.nap.edu/cata-
log/10406.html.

5 See id,

6 NaTIONAL ADULT PROTECTIVE SERVICES Ass’N, WHITE House CONFERENCE ON AG-
ING PosT-EVENT SUMMARY REPORT 2 (2004), available at http://www.whcoa.gov/about/
des_events_reportssWNAPSA%20WHCOA %20REPORT%2010-26-2004.pdf.

7 “The best national estimate is that a total of 551,011 elderly persons, aged 60 and
over, experienced abuse, neglect, and/or self-neglect in domestic settings in 1996. Of this total,
115,110 (21 percent) were reported to and substantiated by APS agencies. From these figures
it was concluded that almost four times as many new incidents of elder abuse, neglect, and/or
self-neglect were .underreported than those that were reported to and substantiated by APS
agencies in 1996. The standard error suggests that nationwide as many as 787,027 elders or as
few as 314,995 elders could have been abused, neglected, and/or self-neglecting in domestic
settings in 1996.” NaTioNaL CENTER ON ELDER ABUSE, THE NATIONAL ELDER ABUSE INCI-
DENCE StuDpY (1998), available at http://www.aoa.gov/eldfam/Elder_Rights /Elder_Abuse/
ABuseReport_Full.pdf.

8 See Seymour Moskowitz, Golden Age in the Golden State: Contemporary Legal De-
velopments in Elder Abuse and Neglect, 36 Loy. L.A. L. Rev. 589, 592 (2003).

9 See Seymour Moskowitz, Saving Granny From the Wolf: Elder Abuse and Neglect—
The Legal Framework, 31 Conn. L. REv. 77, 78 (1998).

10 CaLiFornia ATT'y GENERAL'S CRIME AND VIOLENCE PREVENTION CENTER, ELDER
AND DEPENDENT ADULT ABUSE, available at http://safestate.org/index-print.cfm?navid=11
(last visited Oct. 8, 2005). See generally CaL. WELF. & INsT. CobE § 15610.23 (Supp. 2005)
(defining a “dependent adult” as any state resident between the ages of 18 and 64 years who
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cases, it is estimated that only one in five cases of elder abuse are actu-
ally reported to authorities.!! Thus a large number of elder abuse victims
suffer in silence. With the elderly population in California expected to
grow twice as fast as the total U.S. population, particularly for those over
the age of eighty, the expected occurrence of elder and dependent adult
abuse may continue to escalate.'? Therefore, California serves as a use-
ful indicator of future events and demonstrates the national need to com-
bat elder abuse.

After the abusive event has occurred, factors such as age, health,
changes in cognitive abilities, and limited finances make it even more
difficult for an elderly individual to fully recover from the abuse or mis-
treatment.!®> Additionally, elderly abuse victims commonly suffer from
some form of a preexisting cognitive and physical deficit. Nationally,
six out of ten elder abuse victims experience some degree of confusion
and more than three in four have difficulty caring for themselves.!'4

Although these risk factors are well-documented, and policy makers
and health care providers have paid increased attention to elder mistreat-
ment, there is a lack of interest on the part of researchers and agencies
that provide research funding.!> As a result, “little is known about its
characteristics, causes, or consequences or about effective means of pre-
vention or management.”!¢ The National Institute on Aging (“NIA”) re-
ported that there are fewer than 50 peer-reviewed studies appearing in
the scientific literature, and that there are “no comprehensive population-
based studfies] on the incidence and prevalence of elder abuse, nor are
there common definitions of elders, abuse, neglect or exploitation.”!? Al-
though the federal government has recognized this substantial problem,
funding to combat the problem remains low.!3 *“The total federal expend-

has physical or mental limitations that restrict his or her ability to carry out normal activities or
to protect his or her rights, including, but not limited to, persons who have physical or devel-
opmental disabilities, or whose physical or mental abilities have diminished because of age, or
any person between the ages of 18 and 64 years who is admitted as an outpatient to a 24-hour
health facility); CaL. WELF. & InsT. CopE § 15610.27 (Supp. 2005) (defining “elder” as any
state resident 65 years of age or older).

11 CALIFORNIA ATT'Y GENERAL’S CRIME AND VIOLENCE PREVENTION CENTER, supra
note 10,

12 See CaLiFOrRNIA DEP’T OF AGING, STATISTICS AND DEMOGRAPHICS, available at http://
www.aging.state.ca.us/html/stats/demographics.html (last visited Oct. 8, 2005).

13 Sande Buhuai & James Gilliam, Jr., Honor Thy Mother and Father: Preventing Elder
Abuse Through Education and Litigation, 36 Loy. L.A. L. Rev. 565, 566 (2003).

14 Charles Pratt, Banks’ Effectiveness at Reporting Financial Abuse of Elders: An As-
sessment and Recommendations for Improvements in California, 40 CaL. W_ L. Rev. 195, 203
(2003).

15 See ELDER MISTREATMENT: ABUSE, NEGLECT, AND EXPLOITATION IN AN AGING
AMERICA, Supra note 4, at 1.

16 See id. at 2.

17 NATIONAL ADULT PROTECTIVE SERVICES ASS’N, supra note 6, at 2.

18 See id.
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itures directed to elder abuse . . . in 2004 amounted to less than 1% of
federal funds spent on family violence.”!® However, there is directed
federal legislation aimed at protecting the elderly. For example, Title
XX of the Social Security Act of 1974 mandates that states provide adult
protective services (“APS”) programs to safeguard non-institutionalized
elders and dependent adults.2® In response to this legislation, all states
currently fund reporting and response systems for elder abuse.?! Never-
theless, funding for elder abuse response and interventions remains
limited.

Despite the government’s gradual increase in focus on the problem
of elder abuse, the incidence and prevalence of elder abuse is increasing.
This trend may be due to the fact that elder abuse is a difficult problem to
detect. Elder abuse often occurs in the privacy of the home setting
against persons who have minimal contact with the community and the
outside world, making it “among the most hidden of contemporary
America’s problems.”22

The hospital setting may be the only source of outside contact and
support for elderly abused victims.?*> Health care professionals may be
the only people who associate with the victims and thus have the oppor-
tunity to recognize and report signs of abuse.?* In order to ensure that
abuse is reported to the proper authorities for criminal prosecution, indi-
viduals who make the initial contact and have access to the victims must
first be able to identify elder abuse. However, many providers do not
provide adequate training in the detection of elder abuse and mistreat-
ment to their employees, nor do they adequately train their employees to
make the appropriate referrals to protective service agencies.?> To com-
pound the problem, the signs of abuse and mistreatment are difficult even
for health care providers to identify and manage.?¢ As a result, a sub-
stantial number of cases of elderly mistreatment are never reported to
authorities. Only the more severe cases of physical abuse and neglect,
where the signs of injuries are readily obvious, get reported.2” Addition-

19 M. at 1.

20 See 42 U.S.C.A. § 1397 (2005).

21 Nina Santo, Breaking the Silence: Strategies for Combating Elder Abuse in Califor-
nia, 31 McGeorcE L. Rev. 801, 811 (2000).

22 Moskowitz, supra note 9, at 79.

23 Fay S. Kahan & Barbara E.C. Paris, Why Elder Abuse Continues to Elude the Health
Care System, 70 MT. Smval J. MED. 62, 62 (2003).

24 1d.

25 4,

26 See generally id. at 1 (calling for the ongoing education of health care providers in
learning how to identify symptoms of elder abuse and for collaboration between social work-
ers and physicians in managing cases of elder abuse).

27 Diana Meeks-Sjostrom, A Comparison of Three Measures of Elder Abuse, 36 J. Nurs.
ScHoOLARSHIP 247, 247 (2004).
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ally, many providers are unfamiliar with the procedure for reporting
abuse and find the documentation forms and procedures for reporting
confusing and onerous.

While many health care providers are unable to detect the often sub-
tle signs of elder abuse and others are not adequately trained on the types
of reportable abuse and signs and symptoms of elder abuse, certain
health care professionals are in a better position to not only recognize
and report elder abuse, but also to provide the appropriate services to
protect victims. Specifically, an experienced case manager would be the
primary individual within the health care setting to recognize and evalu-
ate a patient for signs and symptoms of abuse, and provide support ser-
vices and a safe environment for abused victims. Case management has
been identified and recognized by many as an effective strategy to im-
prove the quality of care for the aging population,?® making the trained
case manager the ideal individual to intervene on behalf of abused vic-
tims. Additionally, because victims rarely seek protection from abuse
and will often react with denial, resignation, and passive acceptance,?®
initially recognizing that abuse has occurred and providing proper fol-
low-up assistance is crucial to combating elder abuse. The case manager
who is positioned in the health care setting, trained in elder abuse detec-
tion and reporting, and knowledgeable about referral to appropriate prov-
iders and agencies is in the best position to make a significant impact on
the prevention, care and treatment of abused victims and to assist in the
prosecution of perpetrators.

This article will discuss the growing elder abuse and mistreatment
problem. It will explore the current criminal and civil remedies for elder
abuse in the institutional and residential settings and mandatory reporting
requirements. Current criminal law aimed at deterring and penalizing
elder abuse perpetrators, penal mandatory reporting statutes requiring
providers to report reasonably suspected cases of abuse, and civil reme-
dies encouraging attorneys to accept cases of elder abuse deal ineffec-
tively with this significant, escalating, and often hidden problem for lack
of key individuals to identify cases, protect victims, and collaborate with
other disciplines to report abuse. The current legal mandates and reme-
dies would be more effective if there were a well-trained, well-educated
group of designated health care providers that had first contact with the
victims of abuse—individuals who possessed the skills and knowledge
not merely to assess and evaluate for potential victims and report sus-

28 Arlene D. Luu & Bryan Liang, Case Management: Lessons from Integrated Delivery
to Promote Quality Care to Elderly, 9 1. Mep. & L 257 (2005).

29 Christina Matias, Part Two: Domestic Violence: Elder Abuse as Domestic Violence in
California, 11 J. ConteEmp. LEGAL Issues 76, 79-80 (2000).
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pected cases to authorities, but who could also intervene and advocate on
behalf of the abused individuals.

Part I of the article will discuss the types of abuse and the settings in
which elder abuse often takes place. Part II will discuss California’s stat-
utory response including both criminal and civil remedies, laws gov-
erning nursing homes, as well as the legal mandates requiring providers
to report reasonably suspected cases of abuse. We use California as our
paradigm state because it is projected to be one of the fastest growing in
the nation, with an expected overall elderly population increase of 112
percent between 1990 to 2020.3° With the rapidly increasing elderly
population, California provides a good example of the elder abuse prob-
lem, the currently available remedies, and what remains to be done.3!
Part I1I will address the problems with the existing system for responding
to this escalating problem. Part IV will discuss the role of the case man-
ager in responding to elder abuse, screening for and reporting suspected
cases of abuse, educating others about the significance of the problem,
and providing care and resources to the victims. Finally, we conclude
that the current elder abuse solution can be better coordinated and less
fragmented by making trained case managers integral to the entire pro-
cess—from prevention to detection, reporting, and prosecution.

I. ELDER ABUSE AND MISTREATMENT
A. Types oF ELDER ABUSE AND MISTREATMENT

Although every state has legislation to protect the elderly from
abuse and mistreatment, their varying definitions of abuse, neglect, and
exploitation are one reason for the difficulty in determining the true ex-
tent of the problem of elder abuse and mistreatment.3? Despite these
variations, there are four main types of elder mistreatment recognized by
most states.>3> These types are physical abuse, psychological abuse, fi-
nancial exploitation, and neglect.?* Abusive conduct can include inten-
tional or unintentional acts of commission or omission.33

30 CaLiForNIa DEP’T OF AGING, STATISTICS AND DEMOGRAPHICS, available at http://
www.aging.state.ca.us/ html/stats/demographics.htmt (last visited Oct. §, 2005).

31 Moskowitz, supra note 8, at 595.

32 See generally LAwReNCE A. FROLIK & ALisoN McCHRYSTAL BARNES, ELDER Law
Cases aND MaTer1aLs (2002) (stating that mistreatment is typically characterized as abuse or
neglect, compare New York, NY CLS Soc Serv § 473 which defines separately physical
abuse, sexual abuse, emotional abuse, active neglect, passsive neglect and self neglect, with
physical abuse defined as “the non-accidental use of force that results in bodily injury, pain or
impairment, including but not limited to, being slapped, burned, cut, bruised or improperly
physically restrained™).

33 Moskowitz, supra note 8, at 597.

34 Id. at 596.

35 Id. at 597.
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Physical abuse usually consists of some form of violent conduct that
results in pain and physical injury to the elderly. Such abuse can include
striking, sexual molestation, and physical or chemical restraint of an
elder.3¢

Psychological abuse is willful behavior that results in significant
mental anguish to the elderly and may consist of threats to harm, to insti-
tutionalize, or to isolate the individual.3? Victims of psychological abuse
often exhibit signs of depression, nervous system disorders, fearfulness,
physical illness, and suicidal tendencies.38

Financial abuse is the unauthorized or exploitative use of funds,
property or resources of an elderly person by his or her relatives,
caregivers, or others.* Examples of financial abuse include expropriat-
ing small amounts of money or “inducing the elder to sign away bank
accounts or other property.”#° It is often accompanied by physical or
psychological abuse.*!

Neglect is the willful or passive “failure to fulfill a care-taking obli-
gation necessary to maintain the elder’s physical and mental well-be-
ing.”42 Neglect can consist of abandonment, isolation, and denial of food
and health care services to the elderly.”#* Neglect can include intentional
or negligent acts resulting from a caretaker’s own frailty or lack of
knowledge.#* Self-neglect is self-directed conduct by an older person
that threatens his or her safety or health*> and can occur when the elderly
person is unable to care for himself or herself but continues to attempt to
live alone or when he or she is unwilling to accept help from family or
health care providers.

B. ELDER ABUSE IN THE RESIDENTIAL SETTING

The most common victims of elder abuse are women, age seventy-
five or older, who are dependent on the perpetrator for care and sup-
port.*¢ The perpetrators are usually caregivers for the elderly and are
frequently family members or nursing home employees.#” In the resi-
dential setting, the largest categories of perpetrators in substantiated inci-

36 id.

37 Id. at 597-98.

38 Jd. at 598.

39 Moskowitz, supra note 9, at 91.
40 Moskowitz, supra note 8, at 598.
41 Id. at 599.

42 Id.

43 id.

44 Id. at 599-600.

45 Moskowitz, supra note 9, at 91.
46 FroLik & BARNEs, suprg note 32, at 636.
47 Id. at 637.
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dents of elder abuse are adult children and spouses.*® The abuse may be
characterized as physical, psychological or general neglect, but is usually
not financial abuse.*?

Causative factors identified for abuse and neglect in the home envi-
ronment include the financial and emotional strains of caring for the
needs of a frail, dependent elderly individual.’® Caregivers are often
overwhelmed by having to provide for the daily care needs of an infirm
person and by the economic hardships of providing such care.’! The
unexpected presence of an elderly parent in the middle-aged child’s
home requires drastic changes in routines, budget, and lifestyle and can
result in a gradual buildup of stress as the needs of the elderly parent
increase.’?> These economic, physical, and emotional strains brought on
by caring for an elderly individual are the main reason that abuse occurs.
Other precipitating factors leading to abuse include stress, substance
abuse, a family history of violence, and the absence of support for the
caregivers and the victims.>?

In California, the Domestic Violence Prevention Act (“DVPA”)
provides some protection from certain intentional or reckless types of
physical abuse.* It primarily protects individuals from acts of assault
and battery.>> Domestic violence is abuse perpetrated against a spouse,
former spouse, cohabitant, former cohabitant, or person with whom the
suspect has a dating or engagement relationship.’¢ Under the DVPA,
abuse means “any intentional or reckless act to cause or attempt to cause
bodily injury, sexual assault or . . . to place a person in reasonable appre-
hension of imminent serious bodily injury.”?

Although the statute does not specifically address the elderly, the
DVPA'’s protection extends to elders who live with or are related to the
perpetrator.>® A mistreated elderly individual may obtain an emergency

48 Moskowitz, supra note 8, at 645.

49 Id.

50 FroLik & BARNES, supra note 32, at 639.

51 Santo, supra note 21, at 805.

52 Jill C. Skabronski, Comment, Eider Abuse: Washington’s Response to a Growing Epi-
demic, 31 Gonz L. Rev. 627, 632 (1995/1996).

53 Santo, supra note 21, at 805,

54 Matias, supra note 29, at 77. New Jersey’s Prevention of Domestic Violence Act of
1991 also specifically recognizes abuse of the elderly by declaring in the Legislative history
that “violence against the elderly and disabled, including criminal neglect of the elderly and
disabled . . . must be recognized and addressed on an equal basis as violence against spouses
and children in order to fulfill our responsibility as a society to protect those who are less able
to protect themselves.” See N.J. StaT. § 2C:25-17 (2005). The state of Washington has also
passed similar laws. See Rev. Code Wash. (ARCW) § 10.99.010 (2005).

55 Matias, supra note 29, at 77.

56 See CaL. Fam. CopE § 6211 (2003).

57 CaL. Fam. CopE § 6203 (2003).

58 14,
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or regular order of protection if there is an “immediate and present dan-
ger of domestic violence.”>® Law enforcement officials can also obtain
an emergency protective order if they have reasonable grounds to believe
an individual is in danger of immediate abuse.5° The problem with this
remedy is that most existing domestic violence programs and shelters
have difficulty or are unable to provide for the special needs of the eld-
erly.! Moreover, invoking the DVPA’s protection usually results in re-
moval of the abuser or the elder from the home, possibly leading to
problems with care, alternative living arrangements, and financial hard-
ship for the elder.6? These factors limit the scope and application of the
DVPA’s protection for abused elders.53

C. ELDER ABUSE IN THE INSTITUTIONAL SETTING

A large number of the elderly reside in nursing homes operated by
for-profit corporations.®* It is estimated that more than 1.7 million
Americans reside in nursing homes throughout the United States.®> Ap-
proximately 43 percent of all persons 65 years of age will use a nursing
home at some time in their lives.5¢ In California, approximately 220,000
residents received care in 1,800 skilled nursing facilities in 1999.67

Residents in nursing homes are a highly vulnerable population,
often with multiple physical and cognitive impairments,%® and due to
their high level of disability and multiple chronic conditions, residents
generally require extensive assistance with their care needs.®® Despite
the fact that the quality of the care in nursing homes is the subject of
extensive state and federal regulation and enforcement, as well as private
civil litigation, the effectiveness of administrative enforcement has been

59 Moskowitz, supra note 8, at 646.

60 Id.

61 Id at 647.

62 Matias, supra note 29, at 78.

63 Id.

64 Daniel N. Gitner, Nursing the Problem: Responding to Patient Abuse in New York
State, 28 CoLuM. J.L. & Soc. ProBs. 559, 564 (1995). Nursing homes “provide nursing care
to sick, invalid, infirm, disabled or convalescent persons in addition to lodging and board or
health care services . . . . These facilities provide patients with long-term treatment and care in
a home setting. Nursing home patients are usually elderly and depend on others for their care
and well-being. They often require assistance carrying out basic activities such as dressing,
bathing, and toileting provided for by nurse aides . . . . Nursing home patients also require
continuing medical care, which doctors and nurses provide.” Id.

65 Moskowitz, supra note 8, at 623.

66 CALIFORNIA ATT'Y GENERAL’S CRIME AND VIOLENCE PREVENTION CENTER, PREVENT-
ING CRIME AND VIOLENCE IN CALIFORNIA, available at http://safestate.org/index-
print.cfm?navid=11 (last visited Oct. 8, 2005).

67 Id,

68 Moskowitz, supra note 8, at 594.

69 Id.
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questioned.”® Regulations customarily enforced by state agencies are
aimed at improving the quality of care rendered at nursing homes,’”' but
these government standards do not guarantee nursing home residents ad-
equate service and care.”? Due to their age and vulnerability, many nurs-
ing home patients are more susceptible to abuse in these settings.”?

Although abuse allegations are usually made against nurse aides
who provide direct care to residents, any person—including nurses, doc-
tors, and other providers in the nursing facility can commit abuse.”4
Abuse often involves acts that cause pain or injury to the residents’s and
can involve forcible acts, such as grabbing, striking, or slapping an eld-
erly patient, or neglecting to care for patients.’® Allegations of abuse
usually fall into certain categories: deaths of patients under suspicious
circumstances or situations indicating deficient care; assaults, including
sexual abuse; violent treatment; unexplained physical injuries; facility
conditions or staff neglect that endangers patients’ health and safety; and
reckless treatment of patients.””

A number of factors have been attributed to abuse in the nursing
home setting.’® Nursing homes are often under-financed, which results
in under-staffing, low wages, high turnover rates and a lack of re-
sources.” Poor-quality working conditions can precipitate stress and
frustration among staff, which may result in resident abuse.3? Addition-
ally, “nursing home staff are often inadequately trained to deal with the
physical, emotional, and psychological aspects of caring for the elderly.
Inadequate training may result in abuse as an improper response to a
stressful or confrontational situation.”8! Moreover, even though every
state is requited to maintain a nurse aide registry that includes informa-
tion regarding the aide’s past charges of abuse, there is no national
nurse’s aide registry.®2 As a result, those aides found abusing patients in
one state can often quickly and easily find work in another®? because of
the high demand for nurse aides.

70 Id.

71 See Gitner, supra note 64, at 565. While his article focuses on New York State’s legal
responses to nursing home patient abuse regulation, Gitner expressed that the issues discussed
apply generally to cases of patient abuse. See id. at 561.

2 14

73 Id.

74 Id. at 567.

75 Id. at 561.

76 |d.

77 Id.

78 Id. at 567.

79 Id

80 Jd.

81 Jq

82 Id. at 568.

83 14
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Not unlike the home setting, discovering cases of elder abuse in
nursing homes can often be difficult. Nursing home patients generally
receive few visitors, are isolated from society, and many lack the physi-
cal and mental capacity to complain.®* Patients in nursing care facilities
and their families are also reluctant to report abuse for fear of retaliation
by staff members, and residents may not possess the mental alertness to
report or provide accurate accounts of events.85 Although a willful fail-
ure to report patient abuse is prohibited, nursing home employees are
often reluctant to report their colleagues for committing acts of abuse.8¢
Yet, the detection and proof of abuse are difficult without the coopera-
tion of nursing home staff and other health care professionals.8”

D. ProBLEMS IN PROSECUTION

In addition to the difficulties of detecting abuse in the institutional
setting, bringing abuse cases to trial in both the criminal and civil con-
texts can also be difficult.88 Abuse victims are often physically frail, and
may become ill or die before the adjudicative process is complete.?®
Similarly, patients who were not mentally alert at the time of an incident
or at trial may be unable to provide accurate information and are vulnera-
ble on cross-examination.?® Merely bringing an elderly patient to court
may pose a challenge because the individual may need to have an aide to
help with care needs or may be toe frail to sit through the court proceed-
ings.°! But because acts of abuse often occur behind closed doors, a
victim’s testimony is often crucial in order to convict the perpetrator.?
When the victim is unable to testify, the abuser can more easily present
himself or herself as a party victimized by the prosecution.®? In the crim-
inal context, the guilt standard of “proof beyond a reasonable doubt” can
greatly increase the difficulty in presenting a patient abuse case.®*

84 4.

85 Id. at 569.
86 Id. at 570.
87 Id. at 569.
88 4. at 570.
89 Jd. at 571-71.
90 4. at 571.
91 Id

92 14,

23 Id.

94 Id
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II. EXISTING EFFORTS TO PROTECT THE ELDERLY
FROM ABUSE

A. OVERVIEW

The current criminal and civil law and remedies were enacted to
protect victims of abuse, whether in the residential or institutional set-
ting. Federal hearings in the 1980s began to expose the problem of elder
abuse by demonstrating that the traditional civil and criminal remedies
were inadequate responses to the growing elder abuse problem.s In re-
sponse, many states created abuse response services or adult protective
service systems (“APS”) to fulfill their obligation to provide for the
health and welfare of the elderly population.®¢ The APS departments in
each state function to prevent abuse and neglect of the vulnerable popu-
lation and to provide supportive services either in the home or, if neces-
sary, to remove the vulnerable person to a safe location.®” Although APS
programs vary by state, most procedures for investigations provide for
various interventions on behalf of the elderly individual, and require
mandatory reporting of suspected abuse by specified professionals.?8

B. THe ELpER ABUSE AND DEPENDENT ADULT CIiviL PROTECTION
Act

In California, the Elder Abuse and Dependent Adult Civil Protec-
tion Act (“EADACPA’) was enacted in 1991 to protect vulnerable eld-
erly and dependent adults.®® The statute declares infirm elderly persons
and dependent adults to be disadvantaged class and explicitly recognizes
the state’s duty to protect these individuals.!%¢

Further, EADACPA declares that because cases of abuse are seldom
prosecuted or accepted due to problems of proof, delays and the lack of
incentives, the goal of the statute is to encourage private attorneys to
represent victims, make litigation more economically feasible, and en-
sure that mandated reporters take necessary actions to protect the vic-
tims.'10! The statute also defines elder abuse, establishes procedures for
reporting of actual and suspected abuse, and sets out penalties for failure
to report.'02 Additionally, EADACPA sets out requirements for the

95 Frouk & BARNES, supra note 32, at 646.
96 |d.

97 Id.

98 Id.

99 Moskowitz, supra note 8, at 600.

100 See CaL. WELF. & InsT. CopE § 15600 (1994).

101 See id, A Washington state statute enacted in 1995 encourages legal representation of
the elderly by making attorney’s fees and court costs recoverable and available in addition to
other remedies available under Washington law. See Wasn. REv. CopE § 74.34.200 (Supp.
1996).

102 See generally id.
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training of mandated reporters, authorizes APS to conduct investigations
and provide other services in response to the report, and allows for en-
hanced remedies when there is clear and convincing evidence of elder
abuse. 103

To encourage private attorneys to accept cases involving elder
abuse, EADACPA suits have no cap on non-economic damages, allow
punitive damages, permit recovery for pain and suffering even after the
victim dies, and grant attorney fees and costs.!%* For exampie, the statute
“permits recovery of up to $250,000 for pain, suffering, or disfigurement
when the person with a cause of action for elder abuse dies before final
judgment” and “requires courts to award attorney’s fees and costs to suc-
cessful plaintiffs.”105

Under the statute, abuse of an elder or dependent adult is broadly
defined to encompass “[p]hysical abuse, neglect, financial abuse, aban-
donment, isolation, abduction, or other treatment that results in physical
harm, pain or mental suffering.”196 It can also consist of the “deprivation
by a care custodian of goods or services that are necessary to avoid phys-
ical harm or suffering.”107

Care custodians include not only persons providing direct care or
services but also administrators and support staff in a variety of settings
such as clinics, camps, and twenty-four hour health facilities.!%® “Goods
and services necessary to avoid physical harm or mental suffering” could
include medical care, hygiene assistance, adequate clothing, shelter, pro-
tection from malnutrition and transportation necessary to secure any of
those needs.!%?

C. CriMINAL ELDER ABUSE

Although, due to their age, the elderly are viewed as particularly
vuinerable to violent crime, the reality is that violent crimes such as mur-
der, rape, kidnapping, and assault are far less commonly committed
against persons over age 05.'!1° The elderly are more susceptible to
crimes motivated by financial gain such as robbery, intimidation, vandal-
ism, forgery, fraud, burglary and automobile theft.!!!

103 Santo, supra note 21, at 822.

104 Moskowitz, supra note 8, at 606.

105 Santo, supra note 21, at 822.

106 See Car. WELF. & INsT. CopE § 15610.07 (1994).
107 14

108 Id at § 15610.17.

109 [4 at § 15610.35.

110 Moskowitz, supra note 8, at 632.

111 g
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Abuse and neglect are also crimes primarily committed against the
elderly.!'? Although almost every form of elder mistreatment corre-
sponds to some common law or statutory crime, most states have de-
clared that violence against the elderly is not acceptable by specifically
criminalizing elder mistreatment as separate crimes.!!* Most states now
recognize that the physical, financial and behavioral impacts of crime
against the elderly—either by a caretaker or a stranger—are much
greater than upon younger victims.!!'4 Therefore abuse, neglect, and fi-
nancial exploitation of the elderly have been made specific crimes in
most jurisdictions.!!5 Additionally, “most states allow the advanced age
of the victim to be considered as an aggravating factor in sentencing”
while “others designate various crimes, including assault, battery, and
- robbery as more serious crimes when committed against an elderly
person.”!16

California Penal Code Section 368 has declared that crime against
elders and dependent adults are “deserving of special consideration and
protection.”!!7 Under Section 368(b), it is a felony for any persons under
circumstances likely to produce great bodily harm or death to willfully
cause or permit an elder or dependent adult to suffer, or to inflict upon
the individual unjustifiable physical pain or mental suffering.!'® It is
also a felony for any person having the care or custody of an elder or
dependent adult to willfully cause or permit the person to be injured or to
be placed in a situation in which his or her health is endangered.!'® The
penalty for the violation of Section 368(b) is imprisonment in a county
jail for up to one year or by a fine up to six thousand dollars, or both, or
alternatively by imprisonment in a state prison up to a maximum of four
years. 120

If in the commission of the offense, the victim suffers great bodily
injury, the defendant will receive up to an additional five years in

112 14

113 Moskowitz, supra note 9, at 98. See, e.g., TENN. CODE. ANN. § 71-6-117 (2004) (de-
claring it unlawful for any person to willfully abuse, neglect or exploit any adult within the
meaning of the provisions); Wyo. Stat. § 6-2-507 (2004).

114 Moskowitz, supra, note 8, at 634. See, e.g.,, DeL, Cope AnN. TrT. 11, § 841 (2004)
(imposing an augmented sentence if the victim is sixty-two years of age or older); Nev. Rev.
Stat. AnN. § 193.167(1)-(2) (2004) (imposing an augmented sentence if the victim is sixty
years of age or older).

115 Id. at 633.

116 [d at 633. See, e.g., FLA. STAT. ANN. § 784.08(2) (2005) (declaring that when a per-
son is charged with committing an assault or aggravated assault or battery upon a person sixty-
five years of age or older, the offense shall be reclassified to a more serious offense).

117 CarL. PENaL CopE § 368(a) (2005).

118 I4. at § 368(b)(1).

19 14
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prison.'2! In the event that the defendant is the proximate cause of the
death of the victim, he or she will receive an additional term in prison of
up to seven years.'?? Under circumstances other than those likely to pro-
duce great bodily harm or death, the defendant is only guilty of a misde-
meanor; a second violation will be punishable by a fine not exceeding
two thousand dollars, or by imprisonment not exceeding one year or
both.!23

Other aspects of the statute address theft, embezzlement, forgery, or
fraud against an elderly or dependent adult.!?* Additional sections of the
statute declare that it is a felony to falsely imprison an elder or dependent
adult by violence, menace, fraud, or deceit; such crimes are punishable
by imprisonment of up to four years.'>> However, the California Penal
Code does not apply to individuals who do not owe a duty to the elderly
person and even persons having knowledge of the abuse may not be
under a duty to protect the elderly. In People v. Heitzman,'?¢ the Califor-
nia Supreme Court held that, although the statute does not define who
has a duty to protect the elderly, only persons with a special relationship
to the elderly individual would have a duty to act to prevent abuse.!?’

California allows for an expedited trial when an elderly person is a
witness or victim.!?8 If the witness or victim is at least seventy years old
or a dependent adult, the case is given precedence over other criminal
trials and trial usually begins within thirty days unless the court finds that
a continuance is necessary.!??

The California Attorney General’s Office has declared that elder
abuse is one of it’s top priorities.!3° In addition to guarding the state’s
Medi-Cal program from fraud and abuse, the Attorney General’s Bureau

121 [d. at § 368(b)(2). Under CaL. PenaL CobpEg § 12022.7, great bodily injury is defined
as significant or substantial physical injury.

122 I4. at § 368(b)(3).

123 Jd. at § 368(c).

124 14 at §§ 368(d)-368(e).

125 Id. at § 368(f).

126 886 P.2d 1229 (Cal. 1994). In Heitzman, a daughter was charged with violating CAL.
PenAL CopE § 368(a) for abuse of her elderly father. The California Supreme Court held that
criminal liability under the statute was properly based, not on the relationship between the
defendant and her father, but rather between defendant and the alleged abusers—her brothers.
The trial court order of dismissal was proper because there was no evidence that defendant had
a legal duty to control the conduct of either of her brothers. The court held that the statute
could not impose criminal liability on defendant because she had no legal duty to control her
brothers who were the caretakers and alleged abusers. /fd.

127 Id. at 1243-44.

128 Moskowitz, supra note 8, at 643. Cf. CoLo. Rev. STaT. § 18-6.5-105 (2004).

129 CaL. PEnaL Cope § 1048(b)(c) (2005). In Colorado, all cases involving the commis-
sion of a crime against an at-risk adult shall take precedence and the court shall hear the case
as soon as possible after they are filed. See Coro. REv. Stat. § 18-6.5-105 (2004)

130 See OFrFICE OF ATT’Y GEN., STATE OF CALIFORNIA DEP’T OF JUSTICE, available at
http://caag.state.ca.us/bmfea/press/03-001.htm.
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of Medi-Cal Fraud and Elder Abuse (“BMFEA”) “also protect[s] patients
in nursing homes and other long-term care facilities from abuse or neg-
lect.”!3! “The BMFEA prosecutes individual employees and corporate
entities . . . for committing physical abuse and engaging in policies and
practices that lead to neglect and/or poor quality care.”!32 The Bureau
“investigates and prosecutes abuse in the nearly ninety percent of Cali-
fornia’s long-term care facilities that receive Medi-Cal funding.”133

In addition to its investigative and prosecutorial functions, the At-
torney General’s Office has implemented other strategies to help combat
the elder abuse problem in California. As part of a media campaign to
increase recognition of elder abuse, the AG’s Office created a hotline
that directly connects individuals reporting abuse to their local APS
agency or the Long-Term Care Ombudsman Crisis Line.'34 Addition-
ally, the AG’s office has mandated that all long-term care facilities “pro-
vide training to their staff in recognizing and reporting eider and
dependent adult abuse.”!35 Operation Guardian is a partnership program
by the AG’s Office and other state, local, and federal agencies to conduct
unannounced visits to the state’s 15,000 nursing homes to inspect for
health and safety violations and to encourage facilities to provide quality
care routinely—not just before an anticipated inspection.!36

D. Cavirornia’s Crvih REMEDIES FOR ELDER ABUSE

Under EADACPA, lawyers are encouraged to take cases of elder
abuse.!37 Previously, pain and suffering damages were unavailable if the
patient died before the conclusion of litigation, causing attorneys to hesi-
tate before accepting elder-abuse cases.!3® EADACPA now allows a de-
cedent’s family to claim pain and suffering damages of up to
$250,000.13° “Punitive damages are also available if the plaintiff proves
by clear and convincing evidence that the defendant fraudulently, mali-
ciously, or oppressively disregarded the patient’s care.”!40 Additionally,
EADACPA’s enhanced remedy is not just available against perpetrators
in the residential context and outside the provision of health care ser-

131 Orrice oF ATT'Y GEN., STATE OF CALIFORNIA DEP’T OF JUsTICE, BUREAU OF MEDI-
CaL Fraup anp ELDER ABUSE, http://ag.ca.gov/bmfea/index.htm.

132 CaLirorRNIA HEALTH ADvocatTes, THE CaLirorNia HICAP Ass’N, http://
www.cahealthadvocates.org/newsletter/2004/1 0Bureau.html.

133 Samto, supra note 21, at 824,

134 CaLIFORNIA ATT'Y GENERAL'S CRIME AND VIOLENCE PREVENTION CENTER, PREVENT-
ING CRIME AND VIOLENCE IN CALIFORNIA, http://safestate.org/index-print.cfm?navid=11.
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136 [4.

137 Buhai and Gilliam, Jr., supra note 13, at 570.

138 4
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140 1d. at 570-571.
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vices.!4! Tt is also available to victims of abuse and neglect perpetrated
by health care providers who are guilty of something more than negli-
gence.!42 To prevail, the plaintiff must demonstrate that the defendant
engaged in oppressive, fraudulent or malicious conduct, or reckless
neglect.143

In addition to the civil remedies, under EADACPA, victims and
families can seek redress through the traditional tort system.!*4 Some
examples include battery claims for physical or sexual abuse, negligence
suits for neglect situations, and fraud and conversion theories for misuse
of funds.’> Even traditional tort claims in California can be augmented
under EADACPA if it is proven by clear and convincing evidence that
the defendant is guilty of recklessness, oppression, fraud or malice in the
commission of the abuse.!46

Even though victims can seek relief under the traditional tort system
or EADACPA, there have been few cases employing civil tort or
EADACPA remedies outside the institutional context.!4? Reasons for
this lack of precedent could include: recovery is often difficult against
perpetrators who have limited resources, elder abuse is usually hidden,
abuse is rarely revealed to those outside the family environment, and
victims often do not report because of the shame of admitting they have
been abused.!#® Alternatively, the victim and abuser may be in a mutu-
ally dependent relationship in which the victim has no other source of
support, fears institutionalization, feels powerless, lacks self-esteem, or
fears social isolation.!4®

E. ProtECTION FROM ABUSE IN NURSING HOMES

Nationally, about one percent of persons aged sixty-five to seventy-
four years old, six percent of persons aged seventy-five to eighty-four
years old, and twenty-four percent of people aged eighty-five and older
reside in nursing homes.!>° These numbers will increase as the popula-
tion continues to age.'s! The federal government pays for a large propor-
tion of all nursing home care through public programs, particularly
Medicaid. Because of this funding, the federal government is also re-

141 Santo, supra note 21, at 828.

142 14

143 J4.

144 Moskowitz, supra note 8, at 605.
145 Id. at 604-05.

146 1d. at 605.

147 [d. at 607.

148 Id4. at 607-08.

149 Jd. at 608.

150 Wiltiams, supra note 1, at 871-72.
151 jd. at 872
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sponsible for conducting oversight reviews, evaluations, and audits.!52
The Budget and Accounting Act of 1921 established the Government
Accountability Office (previously known as the General Accounting Of-
fice; “GAQ”), an investigative arm of Congress, to work with state li-
censing boards and statutes through its Health and Human Services
Division to create comprehensive oversight programs on nursing
homes.!>3 In addition, the Health Care Financing Administration
(“HFCA”), now the Centers for Medicare and Medicaid Services
(“CMS”), was given enforcement authority over federally-funded facili-
ties.!3* CMS and state officials ensure that nursing homes comply with
their contracts with the states to conduct onsite inspections and meet
minimum Medicare and Medicaid quality and performance standards.!53
Nursing homes in California are governed by the Long-Term Care,
Health, Safety and Security Act of 1973 and by Title 22 of the California
Code of Regulations.!*¢ Nursing Homes in any state receiving payments
from Medicare or Medicaid must comply with both state and federal
regulations. !>’

Even though the quality of care in nursing homes is subject to ex-
tensive administrative state and federal regulations along with some pri-
vate litigation, conditions in many nursing homes are still considered
unacceptable.!® The residential nature of nursing homes and high levels
of disability and dependency for the population create great needs for
care and assistance among the residents in institutional settings.!'>® A
2003 GAO report found that a large fraction of nursing homes have seri-
ous quality problems, despite a reduction in the incidence of reported
problems.!60 Serious regulatory problems that caused actual harm or
placed residents in immediate jeopardy were noted by the report in 20
percent of nursing homes across the nation.!¢! The GAO report also
found that state surveyor confusion regarding the definition of harm, in-

152 14 at 875.

153 Id. at 876.

154 d. The Department of Health and Human Services oversees the Medicare and Medi-
caid programs through CMS, which determines whether nursing homes meet minimum Medi-
care and Medicaid quality and performance standards by contracting with states to conduct
onsite inspections. U.S. Dep’tr oF HeaLtH anp Human Svcs., available ar http:l/
www.medicare.gov/Nursing/AboutInspections.asp.
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160 See Nursing Homes: Prevalence of Serious Quality Problems Remains Unacceptably
High, Despite Some Decline: Hearing Before the Senate Committee on Finance (2003) (testi-
mony of William J. Scanlon, Director—Health Care Issues), available at http://www.gao.gov/
new.items/d031016t.pdf.

161 [4. at introduction.
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adequate state review of surveys, large numbers of inexperienced state
surveyors, and a continuing issue associated with predictable survey tim-
ing of nursing homes resulted in a significant understatement of care
problems. 162

Civil litigation brought on behalf of residents against nursing homes
has increased during the last two decades.!s> The growing number of
actions may be the result of multiple factors, including newly available
statutory causes of action in many states, the availability of statutory at-
torney’s fees and enhanced remedies for successful litigants and en-
hanced remedies, a growing elderly population and heightened
awareness of the difficulty experienced by the elderly in the institutional
setting.164

F. THE MANDATORY REPORTING REQUIREMENT

Mandated reporting laws have been adopted by many states to pro-
tect elder abuse victims who seldom self report.!5> Victims do not report
because many feel abusive treatment is normal, or because many are iso-
lated or under the control of the caregiver with no opportunity to seek
help.'%¢ Victims are also reluctant to report family members due to
shame, embarrassment, or a lack of third party support.’6’7 Additionally
many are unable to report due to cognitive and physical impairments and
many are under the belief that the criminal justice and health care sys-
tems are unable to assist them or provide for their needs.!68

In California, a health care provider is required to report if he or she
has observed or has knowledge of an incident that reasonably appears to
be physical abuse, abandonment, isolation, financial abuse, or neglect, or
is told by an elder or dependent adult that he or she has experienced
behavior constituting abuse.!®® In a long-term care facility, the report is
made to the local ombudsman or the local law enforcement agency; in a
place other than a long-term care facility, reports are made to the county
APS agency.'’ Currently, forty-three states have adopted mandatory re-
porting requirements for suspected cases of elder abuse or mistreatment
with eight states making reporting voluntary.!7!

162 |d at 2.

163 Moskowitz, supra note 8, at 628.
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165 Id. at 616. See, e.g., ALa. CopE § 38-9-8 (2005); ALA. STAT. § 47.24.010 (2005);
Conn. GeN. StaT. § 17b-451(a) (2004).
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Mandated reporters are individuals who have frequent contact with
the elderly; they include nurses, nurse aides, social workers, physicians
and mental health workers.!7? After reports are made to the designated
state agencies, representatives of the agency will conduct visits and re-
port back to state officials.'”® Most states maintain the confidentiality of
reporters and grant immunity from criminal and civil liability.!74

In California, the categories of mandated reporters have been ex-
tended to include any person who has assumed full or intermittent re-
sponsibility for the care or custody of an elder or dependent adult,'”> and
potentially includes administrators, supervisors, all licensed staff of a fa-
cility that provides care or services to the elderly or dependent adults,
psychologists, caretakers—both institutional and private—and local law
enforcement agencies.!’¢ Mandated reporters who fail to report abuse or
neglect of an elder or dependent adult are guilty of a misdemeanor pun-
ishable by up to six months in county jail, fines of up to $1,000, or
both.'”7 In cases of willful violations, penalties can be increased.!’8 If
the alleged abuse occurs in a long-term care facility, reports made to the
ombudsman or local law enforcement agency must be forwarded to the
State Department of Health Services.!” Mandated reporters must also
forward reports of suspected or known criminal activity in long-term care
facilities to the Bureau of Medi-Cal Fraud and Elder Abuse.!8®

Despite penalties and state immunity from liability for those report-
ing in good faith, few mandated reporters comply with the law.!81 Physi-
cians have cited fear of court appearances, anger by victim or
perpetrator, and potential compromise of confidentiality as reasons for
their failure to report.'82 Other reasons for the failure of providers to
report abuse include the lack of understanding of procedures for report-
ing abuse and what constitutes abuse, lack of time to assess patients for

172 [4. at 202.

173 [4.

174 14,

175 See CaL. WELF. & INsT. CoDE § 15630. See, e.g., ALA. CODE § 38-9-8; ALA. STaAT.
§ 47.24.010; Ariz. REv. STAT, ANN. § 46-454(a) (2004); NEv. Rev. STAT. § 200.5093 (2004).
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report abuse guilty of a misdemeanor and subject to not more than six months imprisonment or
a fine of not more than $500); ALA. StaT. § 47.24.010 (2005); ARiz. REV. STAT. ANN. § 46-
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§ 17b-451(a) (2004) (designating noncompliance as a class C misdemeanor for the first of-
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abuse, difficulty in identifying abuse, and personal desire not to be in-
volved in criminal proceedings. Criminal prosecutions for failure to re-
port abuse have been rare and prosecutors are usually unaware of the
mandated reporters’ failure to report.!33

There are several exceptions to the mandatory reporting require-
ments.'8 The first is when a mandated reporter is unaware of indepen-
dent evidence to corroborate a report of abuse by a victim, and the victim
is diagnosed with a mental illness or dementia or is under conservator-
ship.!85 Under these circumstances, a mandated reporter is not required
to report suspected abuse.!®¢ There is also an exception to the reporting
requirement in a long-term care or institutional setting. A mandated re-
porter is not required to report when there was a proper plan of care,
properly provided or executed, and the mandated reporter reasonably be-
lieves that the injury was not the result of abuse.!87 Opponents of these
exceptions argue that they leave too much discretion to mandated report-
ers and allow for the decision to report abuse to be made by the care
providers who may themselves have perpetrated the abuse.!88

Victims or their families can also attempt to seek redress for a fail-
ure to report abuse on their own initiative. Abused victims can sue their
health care providers civilly for violation of a criminal statute if the prov-
iders fail to report abuse.!'®® A plaintiff may be able to establish a pre-
sumption of negligence against the mandated reporter by applying the
doctrine of negligence per se.!°® This presumption can be demonstrated
if a person’s violation of a statute proximately caused death or injury to
another; the death or injury resulted from an occurrence of the nature that
the statute was designed to prevent; and the victim was within the class
of persons the statute was designed to protect.!! A defendant can de-
fend against this presumption by showing that “it is more probable than
not that the violation of the statute was both reasonable and justifiable
under the circumstances.”!°? Victims injured by repeated instances of
maltreatment can sue health professionals for damages because the fail-
ure to report often results in additional injury with an escalation of the
frequency and severity of abuse over time.!93
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1. PROBLEMS WITH THE CURRENT LAW AND REMEDIES
FOR ELDER ABUSE

Despite the plethora of civil and criminal laws and remedies, and
mandated reporting statutes aimed at protecting victims, elder abuse still
remains a pervasive problem. While other family violence issues, such
as domestic violence and child abuse, have been increasingly recognized
and receive sizable federal funding, elder abuse remains under-
researched, under-reported and under-funded.'®* This disparity is highly
disturbing because elder abuse often triggers the beginning of a down-
ward spiral for the health and well being of an elderly individual and can
even shorten the victim’s life.'®> While one major problem continues to
be underreporting of elder abuse, another problem is the limited response
to those reports. It is important that, once the reports are made to the
proper authorities, there be an appropriate response.!®¢ If reporters or
victims of abuse perceive that the situation is hopeless or that reporting
may increase the potential for abuse, they will cease or withdraw their
reports.!*”  Equally, those already reluctant to become involved by re-
porting would discontinue the practice if they believed there would be no
discernible result from reporting.!®%

Due to the current fragmented system for reporting, detecting, and
prosecuting abuse; the lack of training for mandated reporters; the lack of
multi-disciplinary collaboration; and the lack of focused attention on the
issue, those reporting abuse rarely receive feedback. Moreover, the cur-
rent system does not promote collaboration between health care provid-
ers and law enforcement or other regulatory authorities. Once a report is
made, the provider, who frequently has valuable information to contrib-
ute, is excluded from the investigation or prosecution process and left to
wonder about the outcome. Moreover, instead of rewarding providers
for reporting abuse and educating them about their reporting responsibil-
ity, our current system seeks to penalize anyone with even an intermittent
care or custodial relationship with the victim for the failure to report
abuse. The law has gradually expanded the categories of mandated re-
porters and the natural assumption is that, by threatening criminal prose-
cution, the number of reports will increase. Yet due to the complexity of
social and clinical situations, acts of abuse are easily hidden and buried.
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Hence, threats of sanction actually reduce the number of reports and ex-
posure of abuse.

Recognition is another factor impeding the progress of elder abuse
prevention. Recognition of elder abuse is often difficult even among pro-
fessionals directly responsible for preventing it.'?? For example, “a staff
member in charge of an abuse registry at a state board of nursing felt that
threats, yelling, and cursing by a nursing home employee to a resident
did not constitute abuse.”?% Another staff person “from a similar agency
in another state did not believe that a provider’s actions that resulted in
‘minor bruises’ to a frail resident constituted abuse.”20! Yet these are
clearly examples of possible abuse under all state definitions.

It is also common for health care professionals providing direct pa-
tient care to be unaware of what constitutes abuse. The reason is that
many health care providers receive inadequate training on detection and
recognition of the forms and types of elder abuse. Even providers who
know they are mandated reporters are unaware of the legal definitions of
abuse, including the responsibility to report any reasonably suspected
cases of abuse. According to a National Elder Abuse Incidence Study,
only 8.4 percent of all reports to APS programs came from physicians,
nurses, or clinics.2°2 In fact, physicians tend to be the least frequent re-
porters of elder abuse to state agencies and the least likely group among
health care professionals to uncover new cases of abuse.?03

Victims’ friends and family often fail to recognize signs of elder
abuse as such. Many see what might be evidence of abuse, including
bruising, dehydration, and unexplained injuries, as the normal conse-
quences of aging.204 In addition, individuals with cognitive impairments
such as dementia may suffer from a higher incidence of abuse, but they
are often unable to alert family or friends, or, when they do speak up,
their reports are often ignored as being unreliable.205

Even when reports are made, responses can be inadequate. Officials
such as ombudsmen and state surveyors who receive reports of abuse in
facilities fail to notify law enforcement or fail to encourage the victim to
do s0.2% In addition, some officials charged with investigating abuse
have insufficient training in medical forensics or criminal investigations

199 Breaux & Hatch, supra note 194, at 223.
200 [d, at 223-24.
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to perform the task adequately.?°” In many instances, agency policies
prevent investigations when no alleged perpetrator is named, and abuse
investigations are abandoned if there are no witnesses other than the resi-
dent.29% Some state agencies also indicate that law enforcement officials
are not interested in nursing home cases and lack the knowledge to inves-
tigate cases in these settings and therefore are less inclined to
prosecute.?0?

These issues demonstrate that the current laws and remedies to de-
tect and prevent elder abuse have not been sufficiently effective in
preventing or addressing the problem. Yet the elder abuse problem can-
not be solved without the cooperative efforts of many. Collaborative,
multidisciplinary efforts can be more successful in not merely discover-
ing abuse, but also in prosecuting and preventing it.

A truly comprehensive multi-disciplinary approach would involve
many organizations having contact with or providing services to the eld-
erly.210 Although the difficulty in reaching victims will be an ongoing
problem, if organizations work together, the ability to reach a greater
number of victims and potential victims can be achieved.?!! A benefit of
such a collaborative approach to protect elder abuse victims could also
offer a more coordinated infrastructure that is more efficient in detecting
and communicating a greater number of cases to law enforcement. The
trained case manager can be instrumental in facilitating the collaborative
multidisciplinary approach to preventing elder abuse.

IV. THE CASE MANAGER’S ROLE IN DETECTING AND
PREVENTING ELDER ABUSE

A. RoLE ofF THE CASE MANAGER

The Case Management Society of America (“CMSA”) defines case
management as “a collaborative process which assesses, plans, imple-
ments, coordinates, monitors, and evaluates the options and services re-
quired to meet an individual’s health needs, using communication and
available resources to promote quality, cost-effective outcomes.”?!2
Case management does not involve direct patient care but rather the
oversight and coordination of care.?!* The underlying principle behind
case management is that the active involvement and oversight of health
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care delivery by trained personnel will enable patients to obtain appropri-
ate, quality care in an efficient and cost-effective manner.?'4 Increas-
ingly, policymakers, health plans, hospitals and managed care executives
have relied on case management to help reduce burgeoning health care
costs and to improve the quality of care for those individuals who are
critically injured, suffer from multiple chronic diseases, or who are other-
wise at risk.2!5 The frail elderly, disabled, and cognitively impaired indi-
viduals are high-risk populations that require ongoing case management
involvement.

Case managers are advocates, facilitators, problem solvers, and edu-
cators.2'6 They are trained in and are comfortable working in multidis-
ciplinary settings and are accustomed to environments where resources
may be limited or absent.2!?” The case management process has been
applied successfully in acute care, long-term care, and outpatient settings
with diverse populations and disease states.2'® Well-designed case man-
agement programs are a key factor in the effective use of resources and
in the management of care for the elderly and disabled.2!® As the popula-
tion continues to age rapidly, case management has even greater poten-
tial to improve not just individual hospital and health care performance,
but also care for the entire nation.22¢

Within the health care setting, case management has already been
recognized as an effective strategy to improve the quality of care and
outcomes for the elderly.??! The case manager’s role can be expanded to
help coordinate and improve the care, prevention, and detection of elder
and dependent adult abuse.

In health care delivery, treatment is frequently fragmented and the
overall quality of care is often diluted. The case manager serves a vital
role by connecting private and public agencies, disciplines and practi-
tioners.???2 Case managers help focus the system by facilitating the deliv-
ery of more individualized, coordinated care—particularly for the elderly
population with multiple acute and chronic conditions and disabilities.?2?
Case managers also help patients and their families make informed deci-
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sions in dealing with the complexities of the health care system?24 and to
obtain the necessary resources and services required for optimal health.
The case manager functions to integrate the often disjointed and varied
venues of care to ensure better outcomes for the elderly and disabled.?23
While financial factors are considered in planning and coordinating care,
the overall goal of the case manager is to promote the health and safety
of the elderly and high-risk population whose disease states can be com-
plex, muitifaceted and require increased attention and resources.226
Truly integrated and well-coordinated care has enormous potential to im-
prove quality, safety, and access for those individuals most in need of
assistance.???

Case managers are usually nurses or social workers by trade, but
because of the medical assessment, problem-solving, and coordination
responsibilities inherent in the case management role, the kind of experi-
ence and education that nurses possess have increasingly become essen-
tial.2228 To be effective, case managers need broad-based knowledge.22°
They need to be part general health practitioner, part social worker, and
part psychologist.23° In addition to understanding the medical compo-
nents of a patient’s care, a case manager needs to be aware of the psy-
chological, environmental, family, economic, and religious dynamics
that can impact the patient.23!

The daily role of the case manager involves assessing, facilitating,
planning, evaluating, and coordinating health care delivery and services
on behalf of their clients,232 both during their hospitalization and for
post-hospitalization needs. Additionally, the case manager is responsible
for facilitating communication and coordination between the health care
team members and the patient and family with the goal of minimizing
fragmentation in health care.?3®> Case management involvement can im-
prove the quality of care for the elderly and vulnerable population while
allowing them to maintain the highest level of independence and self-
determination.?*# Case management services in conjunction with current
laws and existing remedies can significantly help prevent elder and de-
pendent adult abuse and increase the number of reported abuse cases.
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B. RoLE oF THE CASE MANAGER IN RESPONSE TO ELDER ABUSE

The case manager can play a key role in both the detection and
prevention of elder abuse. Because many victims of elder mistreatment
are out of touch with the outside world, a clinical evaluation and subse-
quent intervention may be the only opportunity to detect and prevent
further abuse.?3> Since the hospital setting may be the only source of
initial contact with victims and health care professionals, it is critical that
abuse is quickly identified and reported to the proper authorities. Be-
cause of the current role of the case manager in assessing, planning, co-
ordinating, monitoring, and evaluating care across settings, the case
manager is in an ideal position to respond to the current elder abuse
problem.

Case managers routinely screen all patients entering the health care
system for potential needs, monitor patients throughout their hospitaliza-
tion, and provide support, resources and referrals to various providers,
agencies, and services. Hence, if case managers can be trained to also
evaluate all elder and dependent adults entering the health care system
for abuse, to report suspected cases to authorities, and to educate other
providers, caregivers, families and patients to monitor for and report
abuse, they can serve a critical function in detecting, terminating and
assisting in the prosecution of elder abuse.

Beyond screening, the case manager routinely manages and coordi-
nates the care needs of the elderly or disabled patients. Therefore the
case manager could readily be involved in the identification and treat-
ment of abuse victims. The case manager is often the first to come into
contact with abused victims. He or she may be the first person to suspect
abuse and can perform a more comprehensive abuse assessment to deter-
mine the extent of the abuse—independent of the caregiver or institu-
tional representative authority or oversight.

Furthermore, with his or her experience, training, and ability to act
across sites of care, the case manager is also in the best position to inter-
face with authorities to investigate abuse, provide clinical assessments
and information, complete forms and report abuse, and provide support
and services to the victims.?3¢ The case manager is also equipped with
information and resources that can assist innocent caregivers. By provid-
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ing these key individuals with additional education on elder abuse detec-
tion, prevention and reporting, they can be instrumental in helping to
uncover cases of elder abuse and mistreatment, providing education
about the significance of the problem, and getting cases of abuse to the
proper authorities for prosecution.

The case manager positioned either in the emergency room where
victims of abuse more often first present, or within the hospital or clinic
setting, can recognize the often hidden signs of elder abuse. The case
manager can rapidly screen all elderly and disabled individuals for signs
and symptoms of abuse and can monitor for cases of potential or sus-
pected abuse. If the case manager suspects abuse, he or she can then
conduct a more comprehensive medical and psychosocial assessment of
the individual to determine the circumstance and type of abuse sus-
pected. During these assessments, the more subtle signs of elder abuse
may be detected. If his or her suspicions are confirmed, the case manager
can then report suspected cases to the relevant authorities. Critically, the
goal for the case manager is not to prove abuse; instead, the case man-
ager can utilize informed judgment to gather clues that point toward a
reasonable suspicion of abuse.

The case manager can then also collaborate with law enforcement
authorities, prosecutors, and the local APS agency in investigating sus-
pected abuse. The case manager can use his or her clinical expertise to
provide crucial information to prosecutors and governmental agencies for
their investigation, and as an expert, assist in its successful prosecution.
The case manager is also ideally situated and trained to coordinate all the
agencies and facilitate communication between the various agencies and
authorities.

As noted above, the case manager, with proper training on clinical
signs and symptoms, reporting procedures, legal mandates, and reporta-
ble types of abuse can quickly identify and report abuse as part of his or
her daily role. Beyond reporting abuse, the case manager has the best
training and background to intervene immediately on the victim’s behalf.
The case manager is able to draw upon a variety of resources to ensure
the patient receives protection and the appropriate level of care once the
abuse has been identified. For example, the patient can be taken out of
the abusive situation by hospitalization, or he or she can be transferred to
a safe environment equipped to care for his or her needs.

In addition to his or her role in screening for cases of abuse and
mistreatment and intervening on behalf of the abused victim, the case
manager can play a vital role in prevention. The case manager is usually
alert to the changing needs of the patient, the quality of the care received,
and, importantly, warning signs of family caregiver burnout, due to his or
her expertise and involvement in cases across settings. Often the case
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manager has knowledge of additional support services and can offer such
services to relieve part of the burden on the caregiver.??” If the case
manager is faced with a situation of caregiver stress, burnout, financial
hardship, or a lack of support where the potential for abuse can be great,
he or she can intervene to prevent abuse from occurring. Under these
circumstances, the case manager has a variety of resources he or she can
draw upon to help alleviate the situation. For example, the case manager
can make a referral for home-health services under the appropriate insur-
ance benefit, refer the caregiver to various support groups, offer re-
sources for respite care, and provide financial assistance information.
The case manager can also collaborate with individuals and their families
to determine if other community services such as home-delivered meals,
chore services, transportation, or legal assistance can help to maintain the
older person’s independence and autonomy and reduce the likelihood of
premature institutionalization, abuse and neglect.?3®# Many elders wel-
come assistance when services are offered or made known to them.?3?
Hence, case managers can proactively diffuse high abuse situations to
prevent abuse.

C. TryricaL ELDER ABUSE SCENARIO WITH CASE MANAGEMENT
INVOLVEMENT

1. Facts

John, an 85 year-old man with a history of dementia, presents to the
hospital emergency room (“ER”) after a fall. The medical work-up
reveals no acute injuries but John is having difficulty walking due to the
pain in his legs. John appears unkempt, disheveled and malnourished.
John has no family but he does have a full-time, live-in caregiver at
home and a conservator who is a long-time friend and makes health care
decisions for John. The physician, after determining that John is only
slightly dehydrated and does not require hospitalization, asks the case
manager to be involved in ¢valuating the services and resources available
to John. The physician and the nurse taking care of John in the ER are
uncomfortable with sending John home since it appears he is not well
cared for; they request for case management input. The case manager
interviews John, his caregiver, and the conservator separately and dis-
covers that John has a large sum of money that can be used towards his
care; however the conservator does not have control over John’s finances
and wants information from the case manager on obtaining financial con-
trol of John’s money. The conservator appears unaware that John may
be receiving inadequate care from the caregiver that the conservator
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hired. The case manager, after completing his/her evaluation, is also
concerned about the care John is receiving and believes he needs some
sort of ongoing follow-up and intervention by case management.

2. Result: Traditional

Under our existing system, any provider with care responsibility for
an elderly person must report any reasonably suspected cases of abuse.
Because the nurse, the physician, the paramedics transporting John to the
ER, and the case manager were providing an intermittent level of care for
John, they are all responsible for reporting the suspected abuse individu-
ally, unless they have an agreement that one person will report the abuse.
At first glance, it is not clear that there was abuse here, even though
coordinated assessment could reasonably conclude there was, and since
most providers have not received adequate training on what is considered
abuse, if no one completes a report, they are all potentially liable and
could be prosecuted criminally for the failure to report the suspected
abuse. More importantly, the lack of coordination, knowledge, and/or
information will likely result in no report at all and continuance of the
status quo for John.

There are troubling aspects to John’s situation that point to potential
neglect and financial abuse. Even if a report is contemplated, administra-
tive barriers are extant. For example, if the report is made to the local
APS agency as mandated, the provider must call the agency immediately
or soon after and also complete and mail an abuse reporting form within
two working days of the phone call. From there the provider is usually
left out of the process and will never know whether the abuse was sub-
stantiated or whether the case will be referred for criminal prosecution of
the abuser. Under this current system, it is likely that no one will recog-
nize, report, or follow-up with the situation. The likelihood of prosecu-
tion is low.

3. Result: Reformed

Under the system proposed in this article, the case manager with
training on abuse will actively screen all patients entering the system for
possible abuse, including John. He or she will intervene whenever there
is a suspected case of abuse—whether or not he or she has received a
referral from a provider. John’s case would have been received and dis-
covered as a potential abuse case even if the case manager had not re-
ceived a direct referral from the physician or another source. Factors
such as John’s disheveled and unkempt state, malnourishment and focus
of his conservator on obtaining access to John’s money would be noted
by the case manager. He or she would also be able to make additional
investigative and clinical queries about John to assess the possibility that
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he has been or is being abused. The case manager would then report this
information to APS and also directly to a prosecutorial agency for possi-
ble criminal action against the abuser. The case manager would work
closely with APS and the prosecutorial agency as an expert and advocate
for John. The case manager would help coordinate efforts and facilitate
multi-disciplinary collaboration and communication in the relevant
placement and treatment of John while also monitoring his needs and
providing feedback on his case to his health care provider. The case
manager would also take action as necessary to provide support, counsel-
ing, and referral to a variety of eldercare resources to protect John, such
as a transfer to a skilled nursing facility where he can receive further care
or to an alternative safe setting for follow-up. Hence, the case manager
is involved in continuously monitoring his situation over time to ensure
his safety. This task is particularly important in cases such as John’s
where there is a lack of family support, the individual is vulnerable to
abuse because of his impaired cognitive status, and there is no one indi-
vidual designated to advocate on his behalf. Prosecution in this circum-
stance, if abuse is substantiated, can occur in a coordinated, efficient
manner with a fully informed, clinically trained case manager.

CONCLUSION

Despite the increased awareness and remedies available to victims,
elder abuse and mistreatment continue to affect a significant number of
the most vulnerable and frail elderly and disabled individuals. It remains
one of the most unrecognized and underreported social problems
today.240

Although there is federal and state legislation aimed at protecting
the elderly and dependent adults from abuse and mistreatment, there re-
mains a disparity between the reality of elder abuse and the practical
viability of current efforts to prevent abuse, to assist the victims,?#! and
to prosecute the perpetrator. A case manager specially trained in the care
of the elderly and in recognizing signs of abuse can be instrumental in
detecting and helping abused victims at the point of care and beyond.
The case manager can also work closely with social service agencies and
law enforcement to effectively prosecute elder abuse offenders while
also providing information to health care providers and caregivers alike.
In this way, a much greater number of cases of elder abuse can be de-
tected while a greater number can be treated or avoided. Such a coordi-
nated system would be a vast improvement over the current fragmented
and ineffective system that detects few cases of elder abuse, reports even
fewer, and prosecutes almost none.
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