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Judicial precedent is virtually a synonym of common law that has now 
gone global.  Apart from Anglo-American common law and Continental 
civil law, socialist law has now adopted precedent.  Vietnam created a for-
mal and functional system of precedent, Laos empowered its Supreme 
Court to develop precedent, and China adopted a precedent-like practice 
called “guiding cases.”  Marxist legal positivism, socialist legality, demo-
cratic centralism, and the assumption on the simplicity of substantive law 
and the “socialist life” seem to render the creation of precedent in the so-
cialist legal system incomprehensible.  Focusing on Vietnam, this Article 
aims to explain why precedent emerges in socialist law and to situate this 
practice within comparative theorization about precedent.  It argues that 
the creation and function of precedent in the socialist legal system is due 
to the impact of the global diffusion of precedent, the dynamic adaption of 
the socialist jurisprudence, institutional structure, substantive law, and the 
transitional society. This precedent system is informed by the global idea 
of precedent, but is determined by socialist jurisprudence as the conse-
quence of path dependency, and therefore presents a distinctive modern 
type of precedent, characterized as “socialist precedent.”  This Article 
adopts epistemological pluralism—the integration of insights from com-
plexity science, legal theory, post-modern and global comparative law, and 
literature on comparative precedent—and empirical qualitative methodol-
ogy—the use of original resources and extensive interviews with local ju-
rists. 
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Introduction 

Judicial precedent, “an adjudged case or decision of a court of justice, 
considered as furnishing an example or rule for the determination of an 
identical or similar case afterwards arising, between the same or other par-
ties, in the same or another court, or a similar question of law,”1  is nearly 
a synonym of common law, but is now a global phenomenon.  Common 
law jurisdictions rely heavily on gigantic and complex amounts of 

1. HENRY CAMPBELL BLACK, HANDBOOK ON THE LAW OF JUDICIAL PRECEDENTS, OR, 
THE SCIENCE OF CASE LAW 2 (1912).  In this Article, “judicial precedent” is henceforth 
addressed as “precedent.” 
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precedents, leading to efforts to systematize the law of precedent to guide 
research and legal practice.2  In civil law jurisdictions, legal positivism, le-
gal statism, and a different concept of separation of power induce the cod-
ification of legal rules by the legislature and prevent judges from making 
law.3  But, legislative law may be generic and vague, and this creates the 
space for judicial innovation, e.g., making precedent. Precedents are, in 
fact, widespread in both common law and civil law jurisdictions.  To illus-
trate, the influential work Interpreting Precedents examines precedents in 
Germany, Finland, France, Italy, Norway, Poland, Spain, Sweden, the 
United Kingdom, the United States, and the European Union.4  Apart from 
national use, globalization also engenders universal “invocation of inter-
national decisions as precedent,” from international investment arbitra-
tion, to international criminal law, to international human rights, and to 
international trade.5 

Globalization now diffuses the idea of precedent into the third modern 
legal system, namely socialist law. Socialist law has its roots in Marxist-
Leninist social-economic theory and Soviet law.6  During the Cold War, 
major comparative legal works included socialist law as the third modern 
legal family, together with common law and civil law.7  Following the col-
lapse of the Soviet Union in the late twentieth century, only five socialist 
countries remain in the world (namely China, Cuba, Laos, North Korea, 
and Vietnam).  Although their legal systems have been continuingly 
shaped by fundamental features of socialist law,8 socialist law has virtually 
disappeared from mainstream comparative law scholarship after the Cold 
War. However, in the early twenty-first century, the interest in socialist 
law seems to have made a return, which may be due to the dynamics of 

2. See BRYAN A. GARNER ET AL., THE LAW OF JUDICIAL PRECEDENT 21 (2016) (“Fol-
lowing established precedents helps keep the law settled, furthers the rule of law, and 
promotes both consistency and predictability.”). 

3. See generally JOHN HENRY MERRYMAN & ROGELIO PÉREZ-PERDOMO, THE CIVIL LAW 
TRADITION: AN INTRODUCTION TO THE LEGAL SYSTEMS OF EUROPE AND LATIN AMERICA (3d 
ed. 2007). 

4. See generally  INTERPRETING PRECEDENTS: A COMPARATIVE STUDY (Neil MacCor-
mick & Robert S. Summers eds., 1997).  For precedents in civil law countries, see also 
VIRGILIO P. ALCONERA, PRECEDENT IN CIVIL LAW: OBLIGATIONS & CONTRACTS (2009); see 
generally MARÍA JOSÉ FALCÓN Y TELLA, CASE LAW IN ROMAN, ANGLOSAXON AND 
CONTINENTAL LAW (Stephen Churnin trans., 2011); Vincy Fon & Francesco Parisi, Ju-
dicial Precedents in Civil Law Systems: A Dynamic Analysis, 26 INT’L REV. L. & ECON. 519 
(2006). 

5. See Harlan Grant Cohen, Theorizing Precedent in International Law, in 
INTERPRETATION IN INTERNATIONAL LAW 268, 269 (Andrea Bianchi et al. eds., 2015). 

6. For features of socialist law, see W. E. Butler, What Makes Socialist Legal Systems 
Socialist?, 13 J. COMP. L. 1, 7–10 (2018). 

7. See  RENE DAVID & JOHN E.C. BRIERLEY, MAJOR LEGAL SYSTEMS IN THE WORLD 
TODAY: AN INTRODUCTION TO THE COMPARATIVE STUDY OF LAW 14–18, 119–21 (Stevens 
& Sons, Ltd. 1968) (1964); KONRAD ZWEIGERT & HEIN KÖTZ, INTRODUCTION TO 
COMPARATIVE LAW  63–75, 296–358 (Tony Weir trans., Oxford Univ. Press 2d ed. 1987) 
(1977). 

8. See William Partlett & Eric Ip, Is Socialist Law Really Dead?, 48 N.Y.U. J. INT’L L. 
& POL. 463, 467, 502 (2016). 
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socialist law in the current socialist states9 and the continuing influence of 
socialist law in former socialist states.10 

One aspect of the dynamics of contemporary socialist law is the adop-
tion of precedent and precedent-like systems—Vietnam creates the prece-
dent system, Laos empowers its supreme court to develop precedents, and 
China creates the guiding cases system.  Fundamental notions in socialist 
legal theory (Marxist legal positivism, socialist legality, democratic central-
ism, and the simplicity of the “socialist life” and substantive law) seem to 
render the creation of precedent in a socialist legal system incomprehensi-
ble. 

This study tries to understand the creation of precedent in socialist 
law with a focus on Vietnam.  I chose to focus on Vietnam because the 
country has a functioning and binding precedent system: as indicated be-
low, since 2015 the Supreme People’s Court of Vietnam (SPCV) has cre-
ated a formal system of precedent, issuing twenty-seven precedents, which 
have been widely applied by other courts throughout the country.  In ad-
dition, the focus has a pragmatic reason: I am able to access the original 
material and interview relevant local people. 

This Article aims to explain why precedent emerges in socialist law 
and to situate this practice within comparative theorization about prece-
dent.  It argues that the creation and function of precedent in the socialist 
legal system is due to the impact of the global diffusion of precedent, the 
dynamic adaption of the socialist jurisprudence, institutional structure, 
substantive law, and the transitional society. This precedent system is in-
formed by the global idea of precedent, but is determined by socialist ju-
risprudence as the consequence of path dependency, and therefore pre-
sents a distinctive modern type of precedent, characterized as “socialist 
precedent.” 

This study adopts epistemological pluralism.  Epistemological plural-
ism holds that “some natural phenomena cannot be fully explained by a 
single theory or fully investigated using a single approach.  As a conse-
quence, multiple approaches are required for the explanation and investi-
gation of such phenomena.”11  The question of precedent in socialist law is 
multi-dimensional as it touches on ideology, law, courts, and society, and 
is hardly understood by a monist approach or a single theory.  This study, 
therefore, intertwines insights from complexity science,12 legal theory, 

9. See generally SOCIALIST LAW IN SOCIALIST EAST ASIA (Fu Hualing et al. eds., 2018). 
10. Rafał Mańko, Survival of the Socialist Legal Tradition? A Polish Perspective, 4 COMP. 

L. REV. 1, 2, 20–21, 27–28 (2013); see generally Alan Uzelac, Survival of the Third Legal 
Tradition?, 49 SUP. CT. L. REV. 377 (2010). 

11. Stephen H. Kellert et al., Introduction: The Pluralist Stance, in MINNESOTA STUDIES 
IN THE PHILOSOPHY OF SCIENCE, SCIENTIFIC PLURALISM vii (Stephen H. Kellert et al. eds., 
2006). 

12. Complexity science or complexity theory, a type of systems theory, is derived 
from natural science and subsequently expanded to different areas of social science and, 
recently, into legal studies.  It is not a unified theory, but it includes diverse ideas.  One 
important idea is that of “complex adaptive systems,” which are systems composed of 

https://states.10
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post-modern and global comparative law, and literature on comparative 
precedent.  These pluralist intellectual sources can mutually reinforce and 
supplement the explanation and investigation of the emergence of prece-
dent in a socialist world. 

This Article adopts a qualitative empirical methodology.  It is drawn 
from original resources and data available in the Vietnamese language, in-
cluding constitutions, legislations, regulations, precedents, reports, and 
scholarly and juristic commentaries.  In addition, it is underpinned by ex-
tensive interviews13 in Hanoi with a retired Deputy Chief Justice of the 
SPCV,14 a legal scholar serving as a member of the Court’s Advisory Board 
for Precedent,15 an officer of the Court responsible for administrative affairs 
related to precedent,16 a researcher of the Court,17 and a practicing lawyer.18 

This study makes both empirical and theoretical contributions to the 
existing scholarship. The in-depth analysis of the unique experience of 
precedent in socialist law enriches comparative empirical knowledge of 
precedent and the dynamism of social law in the contemporary world. The 
addition of the new modern type of ‘socialist precedent’ complicates the 
theory of precedent. 

I. Precedent and Socialist Legal Theory 

The idea of precedent seems contradictory to the socialist legal theory. 
One scholar compares socialist legal theory with Western European devel-
opment and states, “socialist legal theory, in contrast, continued to reject 
any role for precedent.”19 To begin with, precedent is at odds with a so-
cialist understanding of the nature of law. Marxist historical materialism 
conceptualizes law as the “superstructure,” or the expression of the eco-
nomic relationships, in which the exploiting class uses law as an 

numerous interactive elements and capable of responding to changes in the internal 
context and external environment.  For complexity theory, see generally John Urry, The 
Complexity Turn, THEORY, CULTURE, AND SOC’Y, Oct. 2005, at 1.  For “complex adaptive 
systems,” see Heinz Georg Schuster, COMPLEX ADAPTIVE SYSTEMS: AN INTRODUCTION, in 
COLLECTIVE DYNAMICS OF NONLINEAR AND DISORDERED SYSTEMS 359–68 (G. Radons et al. 
eds., 2005).  For legal complexity, see J. B. Ruhl, et al., Harnessing Legal Complexity, 355 
SCI. 1377–78 (2017). 

13. Due to the sensitive nature of the issues, interviewees remained anonymous, 
but other details are specified. 

14. Interview with a retired Deputy Chief Justice of the Supreme People’s Court of 
Vietnam, in Hanoi, Vietnam (Apr. 5, 2018) (hereinafter Justice Interview). 

15. Interview with a legal scholar, a member of the Supreme People’s Court’s Ad-
visory Board for Precedent, in Hanoi, Vietnam (Apr. 4, 2018) (hereinafter Scholar In-
terview). 

16. Interview with an officer of the Supreme People’s Court of Vietnam, in Hanoi, 
Vietnam (Apr. 5, 2018) (hereinafter Officer Interview). 

17. Interview with a researcher of the Supreme People’s Court of Vietnam, in Ha-
noi, Vietnam (Apr. 6, 2018) (hereinafter Researcher Interview). 

18. Interview with a practicing lawyer in Hanoi, Vietnam (Apr. 7, 2018) (hereinaf-
ter Lawyer Interview). 

19. ZDENEK KÜHN, THE JUDICIARY IN CENTRAL AND EASTERN EUROPE: MECHANICAL 
JURISPRUDENCE IN TRANSFORMATION? 134 (William Simons eds., 2011). 

https://lawyer.18
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instrument to maintain the existing economic conditions and control the 
exploited class.20  So, unlike Dworkinism, a Marxist version of legal posi-
tivism conceives law not as something morally justifiable but as something 
the officials consider constituting and instrumental to the existing eco-
nomic relations, whether the relations are just or harmful.21  Socialist law 
therefore boils down to “a set of commands to be religiously observed.”22 

This contradicts the very precedential notion that judges can innovate 
morally justifiable rules which will bind the subsequent decisions in simi-
lar cases. 

In addition, the concept of precedent goes against the concept of “so-
cialist legality.”  The Soviet concept of “socialist legality” (sotsialisticheskaia 
zakonnost) “is defined as a strict observation of law by all agencies of the 
state, social organizations, institutions, government officials, and citi-
zens.”23  It is different from the Western concept of the rule of law in several 
significant aspects. First, socialist legality focuses mainly on the strict ob-
servation of law by citizens and government offices and “is not a meta-legal 
principle binding the legislative power.”24  Second, the emphasis on the 
observation of law by citizens and government offices “indicates that so-
cialist legality is not primarily intended to limit administrative power in 
relation to citizens.”25  Instead, socialist legality underlines the implemen-
tation of law as a tool for realizing the communist party’s policy and for 
“social engineering.”26  In this regard, socialist legality is the socialist form 
of rule by law rather than the rule of law.  Third, according to the concept 
of socialist legality, law derives from the state and therefore law means 
written law or positive law.27  In theory, socialist legality would not tolerate 
precedent. 

Moreover, the socialist concept of “democratic centralism” makes 
precedent unthinkable in socialist law.  The Leninist doctrine of “demo-
cratic centralism” aims to combine “democratic” discussion and central-
ized decision and action. After “democratic” discussion, superiors will 

20. HANS KELSEN, THE COMMUNIST THEORY OF LAW 2 (Praeger Publishers 1976) 
(1955); Inga S. Markovits, Civil Law in East GermanyIts Development and Relation to 
Soviet Legal History and Ideology, 78 YALE L.J. 1, 4 (1968). 

21. Brian Leiter, Marx, Law, Ideology, Legal Positivism, 101 VA. L. REV. 1179, 1192 
(2015); see also Zdeněk Kühn, Worlds Apart: Western and Central European Judicial Culture 
at the Onset of the European Enlargement, 52 AM. J. COMP. L. 531, 540 (2004) (citing Cen-
tral European jurists’ view that “in socialism, according to its official ideology, juris-
prudence was still dominated by rule-positivism”). 

22. Inga Markovits, Socialist vs. Bourgeois RightsAn East-West German Comparison, 
45 U. CHI. L. REV. 612, 629 (1978). 

23. Samuel Kucherov, Socialist Legality, in ENCYCLOPEDIA OF SOVIET LAW 706 (F. J. 
M. Feldbrugge et al. eds., 1985). 

24. Id. 
25. Id. 
26. Id. 
27. Nguyễn Xuân Tùng, Bàn về “nguyên tắc pháp quyền Xã hội chủ nghĩa” [Com-

menting on the “Principle of Socialist Rule of Law”], BỘ TƯ PHÁP [MINISTRY OF JUSTICE] 
(Oct. 13, 2011), https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID= 
1463 [https://perma.cc/MX3F-ZKFZ]. 

https://perma.cc/MX3F-ZKFZ
https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID
https://harmful.21
https://class.20


2019 The Socialist Precedent 427 

issue a decision which requires unquestioning obedience from their infe-
riors.28  Applied in state institutional design, this principle rejects the sep-
aration of powers, subordinates the judiciary to the legislature and the gov-
ernment, and subjects local courts to the control of a powerful centralized 
super court.29  The consequence is that courts are not allowed to make law 
and must apply legislative and administrative regulations.  Therefore, in 
the view of socialist legal scholars, “for precedent to be a source of socialist 
law would go against the principle of democratic centralism.”30 

Finally, the conception of the simplicity of “socialist life,” and conse-
quently of substantive law, makes precedent unnecessary.31  Imre Szab ó, a 
prominent socialist scholar, states that “Socialist law should be character-
ized by, if anything, a certain simplicity because of the increasing simplifi-
cation of the social conditions it regulates.”32  In former socialist Central 
Europe, it is said that the one-party rule, a planned economy, and the pen-
etration of the communist ideology throughout the society simplified so-
cial relations due to “the absence of complicated commercial rules, bank-
ruptcy rules, [and] vulgarization of the domestic legal tradition.”33  “Simple 
socialist climate, thus, also made law relatively uncomplicated . . . . There 
was no need to think critically about the law, the problems of its interpre-
tation, the function of the judge, etc.”34 

Despite the theoretical antagonism between precedent and socialist 
legal theory, precedent or precedent-like systems do emerge in the con-
temporary socialist legal system.  China has created a precedent-like sys-
tem called “guiding cases.”35  China’s guiding cases refer to “rulings and 
judgments that have already come into legal effect” released by the Su-
preme People’s Court of China which “People’s courts at all levels should 
refer to . . . when adjudicating similar cases.”36  By January 3, 2017, the 

28. A. Nove, Some Aspects of Soviet Constitutional Theory, 12 MOD. L. REV. 12, 19. 
(1949). 

29. Partlett & Ip, supra note 8, at 502. 
30. Zdenek Kühn, Precedent in the Czech Republic, in PRECEDENT AND THE LAW 378 

(Ewoud Hondius ed., 2007). 
31. Id. at 375. 
32. Imre Szabó, The Socialist Conception of Law, in INTERNATIONAL ENCYCLOPEDIA OF 

COMPARATIVE LAW ONLINE (U. Drobnig et al. eds.), http://dx.doi.org/10.1163/2589-
4021_IECO_COM_020103 [https://perma.cc/5WMP-UMMN] (last visited Nov. 21, 
2018). 

33. Kühn, supra note 30, at 373. 
34. Id. 
35. Jia Mark, China Common Law? Guiding Cases and Judicial Reform, 129 HARV. L. 

REV. 2213, 2213 (2016). 
36. 最高人民法院关于案例指导工作的规定 [Provisions of the Supreme People’s 

Court Concerning Work on Case Guidance] (passed by the Adjudication Committee 
of the Supreme People’s Court, Nov. 15, 2010, effective Nov. 26, 2010) China Guiding 
Cases Project, English Guiding Cases Rules (June 12, 2015 Edition), 
http://cgc.law.stanford.edu/guiding-cases-rules/20101126-english/ 
[https://perma.cc/J9XS-VL5L] (last visited Jan. 1, 2020). 

https://perma.cc/J9XS-VL5L
http://cgc.law.stanford.edu/guiding-cases-rules/20101126-english
https://perma.cc/5WMP-UMMN
http://dx.doi.org/10.1163/2589
https://unnecessary.31
https://court.29
https://riors.28
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Court issued 77 guiding cases in 15 sets.37  The introduction of something 
akin to common law into the socialist world is unusual, which explains 
why this move “has captured the attention of the world outside of China.”38 

The Stanford Law School launched the China Guiding Cases Project.39  “Uni-
versities such as Yale, Stanford, and the City University of Hong Kong as 
well as institutions such as the European Union have held training pro-
grams with [Chinese] Court staff on the case method.”40 

Laos also empowers its Supreme People’s Court to develop precedents. 
The Law on People’s Court provides that 

The judgment of the People’s Supreme Court on matter that is not clearly defined 
by the laws, civil commercial, family and juvenile cases that are not defined by 
laws or has defined but it is unclear shall be considered as a precedent of which 
all levels of People’s Courts shall comply with until such matter is regulated by 
a law.  For the judgment of court of cassation, regional courts will be a precedent 
only when there is an instruction from the People’s Supreme Court.41 

However, the practice of this power is limited—“the Supreme Court does 
not regularly publish its decisions, so even if this power should be exer-
cised, there is a low likelihood that it could be useful means of further 
developing the country’s written legal framework.”42 

Vietnam has employed a bolder move to adopt a real and functioning 
precedent system. This experience has generated significant attention 
among local legal scholars, lawyers, and international actors.43  Particu-
larly, the United States Agency for International Development has assisted 
Vietnam through “a comprehensive training program on legal and judge-
ment writing and the use of precedent.”44  The Vietnamese precedent sys-
tem is examined in greater detail in the following parts. 

37. Mo Zhang, Pushing the Envelope: Application of Guiding Cases in Chinese Courts and 
Development of Case Law in China, 26 WASH. INT’L L.J. 269, 271 (2017). 

38. Susan Finder, How the Supreme People’s Court Uses Case Law & Other Sources When 
It Guides the Lower Courts, SUPREME PEOPLE’S CT. MONITOR (Mar. 8, 2017),  https://su-
premepeoplescourtmonitor.com/tag/guiding-cases/ [https://perma.cc/KR3F-CK9M]. 

39. Stanford Law School, China Guiding Case Project, https://cgc.law.stanford.edu/ 
[https://perma.cc/Q4GS-93C4] (last visited Dec. 31, 2019). 

40. Susan Finder, Case law Chinese Style–Where Is It Going?, SUPREME PEOPLE’S CT. 
MONITOR  (Jan. 18, 2015), https://supremepeoplescourtmonitor.com/2015/01/18/case-
law-chinese-style-where-is-it-going/ [https://perma.cc/ZN47-LFN5]. 

41. Law on the People’s Court No. 9 2009, art. 12 (Laos). 
42. Ministry of Justice & UNDP Lao PDR, Law Making Process in Lao PDRA Base-

line Study 1, 9 (2015), https://www.la.undp.org/content/dam/laopdr/docs/Re-
ports%20and%20publications/2015/2015-12-15%20Baseline%20report-final%20ver-
sion.pdf [https://perma.cc/8Y2W-RFRX]. 

43. See generally Vietnam has applied court precedents, LAWYER VN  (Nov. 26, 2015), 
http://www.lawyervn.net/en/dispute/dispute-resolutions/vietnam-has-applied-court-
precedents.html [https://perma.cc/4YWT-MGPL]; Nguyen Quang Vu, New sources of 
law in VietnamCourt precedents and equity, VIET. BUS. L. (Jan. 11, 2016), https://vietnam-
business-law.info/blog/2016/1/11/new-sources-of-law-in-vietnam-court-precedents-
and-equity [https://perma.cc/LW7S-6DGD]. 

44. USAID Helps Vietnam Strengthen the Rule of Law through Advancing Use of Precedent, 
USAID (Aug. 17, 2017), https://www.usaid.gov/vietnam/program-updates/aug-2017-

https://www.usaid.gov/vietnam/program-updates/aug-2017
https://perma.cc/LW7S-6DGD
https://vietnam
https://perma.cc/4YWT-MGPL
http://www.lawyervn.net/en/dispute/dispute-resolutions/vietnam-has-applied-court
https://perma.cc/8Y2W-RFRX
https://www.la.undp.org/content/dam/laopdr/docs/Re
https://perma.cc/ZN47-LFN5
https://supremepeoplescourtmonitor.com/2015/01/18/case
https://perma.cc/Q4GS-93C4
https://cgc.law.stanford.edu
https://perma.cc/KR3F-CK9M
https://premepeoplescourtmonitor.com/tag/guiding-cases
https://su
https://actors.43
https://Court.41
https://Project.39
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II. The Emergence of Precedent in a Socialist Legal System 

A. Legacies 

The current precedent system was not created in a vacuum.  Local 
scholars have revealed the legacies of precedent in imperial Vietnam.45  The 
Hồng Đức Code of the Lê dynasty46 enacted in the fifteenth century has 
several provisions which summarize certain cases concerning land issues 
and abstract from these general rules.47  The Hoà t Lê.  (Hoàng Viêṭ Luậ ng Viêṭ 
Law and Precedents) of the Nguyê ̃n dynasty, enacted in 1815 as its name 
indicates, includes two elements: law (luâṭ) and precedents (lê)̣ Precedents 
are prior judgments are considered significant and therefore are incorpo-
rated in the Code.48 

Precedents were also applied in Vietnam under the French colonial 
legal system. Precedents were published in colonial legal periodicals, such 
as Journal judiciare de l’Indochine and Revue Indochinoise Juridique Et 
Ećonomique or compiled by colonial authorities in volumes such as Recueil 
De Jurisprudence Geńeŕale En Matier̀e Administrative, Peńale, Civile, Française 
Et Indigeǹe.49  Precedents were also applied under the Republic of Vietnam 
in the South during the Vietnam War period.50  Precedents were compiled 
in such volumes as Á ng tận lê Ṿự p: Recueil de Jurisprudence 1948-1967 by 
Justice Trần Đại Khâm.51  Justices Trân Thuc Linh and Nguyễn Văn Thọ̀ ́ 
also translated and published in Vietnamese Henri Capitant’s Les Grandes 
Arrêts De La Jurisprudence Civile.52  These practices  stemmed from the fact 
that France’s precedents were used under the Republic of Vietnam.53 

Under the current Socialist Republic of Vietnam, there are several an-
tecedents which are instrumental to the SPCV’s precedent initiative.54 

usaid-helps-vietnam-strengthen-rule-law-through-advancing-use-precedent 
[https://perma.cc/J992-NCLR]. 

45. HUỲNH CÔNG BÁ, ĐỊNH CHẾ PHÁP LUẬT VÀ TỐ TỤNG TRIỀU NGUYỄN (1802– 
1885) [Legal Institutions And Litigation in  Nguyễn Dynasty] 66 (2017); Trương Thị 
Hòa, Án lệkỹ thuật pháp lý được áp dụng ở Việt Nam từ lâu đời [Precedent-A Legal Tech-
nique Applied in Vietnam Long Ago], https://drive.google.com/file/d/0ByMlnVjvlMWv 
WHNjcTBhVGVzZUE/view [https://perma.cc/VU76-CDY2]. 

46. On this code in English, see generally NGUYEN NGOC HUY & TA VAN TAI, THE 
LÊ CODE: LAW IN TRADITIONAL VIETNAM: A COMPARATIVE SINO-VIETNAMESE LEGAL STUDY 
WITH HISTORICAL-JURIDICAL ANALYSIS AND ANNOTATIONS (Tran Văn Liêm Trans., 1987). 

47. Trương, supra note 45. 
48. Id. 
49. Id. 
50. Id. 
51. TRẦN ĐẠI KHÂM, ÁN LỆ VỰNG TẬP: RECUEIL DE JURISPRUDENCE 1948–1967 

(1968). 
52. TRẦN THÚC LINH & NGUYỄN VĂN THỌ, TRANS, NHỮN ÁN LỆ QUAN TRỌNG TRONG 

DÂN LUẬT [GRAND JURISPRUDENCES IN CIVIL LAW] (unknown date). 
53. Trương, supra note 45. 
54. Dương Bích Ngọc & Nguyễn Thị Thúy, Vấn đề Áp dụng Án Lệ ở Việt Nam [The 

Application of Precedent in Vietnam] 5 TẠP CHÍ LUẬT HỌC 37, 43 (2009), https://tailieu.vn/ 
doc/bao-cao-van-de-ap-dung-an-le-o-viet-nam—1465416.html [https://perma.cc/Y4ZW-
9G3H]; Bùi Tiến Đạt, Áp dụng án lệ - Nhu cầu tất yếu trong điều kiện cải cách tư pháp 

https://perma.cc/Y4ZW
https://tailieu.vn
https://perma.cc/VU76-CDY2
https://drive.google.com/file/d/0ByMlnVjvlMWv
https://perma.cc/J992-NCLR
https://initiative.54
https://Vietnam.53
https://Civile.52
https://period.50
https://Indige�ne.49
https://rules.47
https://Vietnam.45
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First, in its annual summaries, the Court worked out from trial experience 
general guiding principles for the unified application of law in the future.55 

Second, the Court’s cassation decisions include general legal rules which 
can potentially be converted into precedent.56  Since 2004, the Court has 
regularly published their cassation decisions in many volumes.57  Finally, 
the Court has often issued legal instruments called “resolutions” to guide 
local courts in legal application when positive law does not fit the social 
reality.58 

B. Establishment 

In 2005, the Politburo of the Communist Party of Vietnam issued two 
important resolutions: Resolution No. 48 on law-making strategy59 and 
Resolution No. 49 on judicial reform strategy.60  The former explicitly men-
tioned  the possible application of “precedent,”61 while the latter went a 
step further and ordered the SPCV to be responsible for developing prece-
dent.62 

The party’s initiative activated the scholarly and juristic debate on 
precedent in Vietnam.63  Some argued that precedent is not suitable for 
Vietnam for these reasons: Vietnamese law relies mainly on statutory law; 
the application of precedent will create “arbitrary trials”; positive law can 
change to suit the social context, and so precedent is not necessary; and 
the SPCV’s decisions may not be correct, and hence cannot be used as 

và xây dựng nhà nước pháp quyền ở Việt Nam [Application of Precedent: Imperatives in the 
Context of Judicial Reform and Building the Rule of Law State in Vietnam] 25 TẠP CHÍ KHOA 
HỌC ĐHQGHN-LUẬT HỌC 195, 197 (2009). 

55. Bùi, supra note 54, at 197. 
56. Id. at 197–98. 
57. For the most recent publication, see THE SUPREME PEOPLE’S COURT, TUYỂN TẬP 

CÁC QUYẾT ĐỊNH GIÁM ĐỐC THẨM CỦA TÒA ÁN NHÂN DÂN TỐI CAO VỀ HÌNH SỰ, DÂN 
SỰ VÀ KINH TẾ TỪ 2013 – 2016 [COLLECTION OF CASSATION DECISIONS BY THE SUPREME 
PEOPLE’S COURT ON CRIMINAL, CIVIL, AND ECONOMIC CASES, 2013–2016] (2016), 
https://tiki.vn/tuyen-tap-cac-quyet-dinh-giam-doc-tham-cua-toa-an-nhan-dan-toi-cao-
ve-hinh-su-dan-su-kinh-te-2013-2016-p6039657.html [https://perma.cc/FCH5-AKB6]. 

58. Justice Interview, supra note 14. 
59. See Nghị Quyết 48-NQ/TW Về Chiến lược Xây dựng và Hoàn thiện Hệ thống

Pháp luật Việt Nam đến năm 2010, Định hướng đến năm 2020 [Resolution No. 48 
NQ/TWon Strategy of Building and Perfecting the Legal System of Vietnam to 2010 
with the View to 2020] (issued by Politburo, Mar. 24, 2005) [hereinafter Resolution 
No. 48]. 

60. See Nghị Quyết số 49-NQ/TW của Bộ Chính trị về chiến lược cải cách tư pháp 
đến năm 2020 [Resolution No. 49 NQ/TWon Strategy for Judicial Reform until 2020] 
(issued by Politburo, Jun. 2, 2005) [hereinafter Resolution No. 49]. 

61. Resolution No. 48, supra note 59, at art. II §§ 1.4, 1.5. 
62. See Resolution No. 49, supra note 60, at art. I § 1 & art. II § 2.1. 
63. Có nên xử theo án lệ - Bài 2: Người ủng hộ, người phản đối [Should precedent be 

applied in trial? Article 2: Some Support, Some Oppose], PHÁP LUẬT (Sept. 28, 2010), 
http://plo.vn/thoi-su/co-nen-xu-theo-an-le-bai-2-nguoi-ung-ho-nguoi-phan-doi-
346529.html [https://perma.cc/5KLS-9TQ6]. 

https://perma.cc/5KLS-9TQ6
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precedent for subsequent trials.64  Other opposing reasons are more ideo-
logical in nature.  To illustrate, the Chairperson of the National Assembly’s 
Judicial Committee, who is also one of Deputy Chief Justices, insists that 
precedent is not consistent with the socialist concept of the nature of law 
which only endorses positive law.65 

In contrast, the majority of scholars and many other jurists have sup-
ported the creation of precedent in Vietnam.66  A survey by the SPCV indi-
cates that local courts in sixty-three provinces agreed with this practice.67 

Importantly, the Chief Justice was highly supportive of this practice.68 The 
supporting reasons can be grouped into three categories: historical, realis-
tic, and transnational.  First, precedent was not alien to Vietnamese legal 
history.69  Second, the application of precedent stems from the real needs 
of the current legal system to: perfect the legal system because written law 
may not be clear and may not anticipate different actual circumstances; 
unify the application of the law; ensure the equality of every citizen under 
the law; enhance the role of the courts in legal interpretation; promote the 
capacity and independence of judges; and ensure the predictability of the 
law.70  The actual domestic concerns are the most consequential to the cre-
ation of the precedent system.71 Third, the transnational arguments in-
clude: as a member of the World Trade Organization, Vietnam may become 
involved in international commercial disputes in which precedent may be 
applied; Vietnamese citizens or organizations may become involved in dis-
putes in common law countries, such as the US or the UK; precedent has 
become the global trend, which is used even in civil law countries;72 and 
former socialist countries in Eastern Europe have also adopted precedent.73 

These arguments mainly stem from the fact that Vietnam has become 
deeply integrated into the global community. 

In response to the majority’s endorsement, the Chief Justice promul-
gated the Decision on Approving the Project on “The Development of Precedent of 
the Supreme People’s Court” on October 31, 2012.74  The Decision justified 
the project on the basis of implementation of the party policies on judicial 

64. Trần Lê An Nguyên, Án lệ trong lịch sử pháp lý thế giới và áp dụng ở Việt Nam 
[Precedent in the Legal History of the World and Its Application in Vietnam], VÌ CÔNG LÝ 
(Nov. 4, 2015), http://vicongly.com/xem/17674/an-le-trong-lich-su-phap-ly-the-gioi-
va-ap-dung-o-viet-nam.html [https://perma.cc/D3GE-UQDS]. 

65. Scholar Interview, supra note 15. 
66. Id. 
67. Id. 
68. Id. 
69. Trương, supra note 45, introduction. 
70. Bùi, supra note 54, at 198–99. 
71. Justice Interview, supra note 14. 
72. Dương & Nguyễn, supra note 54, at 40–41. 
73. Scholar Interview, supra note 15. 
74. See Quyết Định Phê duyệt Đề án “Phát triển án lệ của Tòa án nhân dân tối cao” 

[Decision on Approving the Project on “The Development of Precedent of the Supreme 
People’s Court”] art. 1 §§ 2 & 1.3(a) (promulgated by the Chief Justice of the Supreme 
People’s Court., Oct. 31, 2012) [hereinafter Decision]. 

https://perma.cc/D3GE-UQDS
http://vicongly.com/xem/17674/an-le-trong-lich-su-phap-ly-the-gioi
https://precedent.73
https://system.71
https://history.69
https://practice.68
https://practice.67
https://Vietnam.66
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reform, including the possible application of precedent.75  The primary  
concern of this Decision is to develop the cassation decisions of the SPCV 
into precedent.76  It articulates the “general goals,” “specific goals,” “di-
rective opinions,” resolutions for the development of precedent (including 
the proposals for constitutional reform), the methods to select and publish 
the cassation decisions as precedent, and the methods to instruct lower 
courts on precedent application.77  The Decision also includes two appen-
dices.  One appendix clarifies the meaning of related legal terms.78  The 
second appendix introduces main features of precedent in three common 
law countries (namely the US, the UK, and Australia) and three civil law 
countries (namely France, Germany, and Japan).79 

In early 2013, Vietnam released a draft of an amended constitution for 
public consultation.80 During this process, according to a report by the  
SPCV, many members of the judicial community proposed including the 
role of the SPCV in developing precedent in the constitution.81  The new 
Constitution enacted in late 2013, however, is silent about precedent.  The 
justification for that silence was that international experience indicates 
that it is not necessary to mandate the application of precedent in the con-
stitution.82 

To implement the new 2013 Constitution, the National Assembly 
adopted the new Law on Organization of People’s Court on November 24, 
2014, a kind of organic constitutional law.83  The Law allows the highest 
court’s Council of Justices “to select its cassation trial decisions and judg-
ments and decisions of courts which have taken legal effect and are of 
standard nature, summarize and develop them into court precedents and 
publicize court precedents for courts to study and apply . . . .”84  To create 
a unified and comprehensive legal framework for the precedent system in 
Vietnam, the Council of Justices enacted the Resolution of the Supreme Peo-
ple’s Court on Process for Selecting, Publishing and Adopting Precedent on Octo-
ber 28, 2015.85 

75. See id. at art. 1 §§ 1(b), 2, 3(b). 
76. See id. at art. 1 §§ 1(b), 2. 
77. See id. at art. 1 §§ 1(a), 1(b). 
78. See id. at app. 1. 
79. See id. at app. 2 §§ 1, 2.1. 
80. See Ngoc Son Bui, Contextualizing the Global Constitution-Making Process: The Case 

of Vietnam, 64 AM. J. COMP. L. 931, 945–46, 950 (2016). 
81. Báo Cáo Tổng Hợp Ý Kiến Của Ngành Tòa ÁnVề Dự Thảo Sửa Đổi Hiến Pháp 

Năm 1992 [Report on Opinions of the Courts on the Draft Amendments to the 1992 
Constitution] art. III § 9 (issued by the Supreme People’s Court., March. 29, 2013). 

82. Scholar Interview, supra note 15. 
83. Law on Organization of People’s Courts (Nov. 24, 2014) (Viet.). 
84. Id. at art. 22. 
85. Nghị quyết về quy Trình Lựa Chọn, Công Bố Và Áp Dụng Án Lệ 

[Resolution Regarding the Selection, Announcement and Application of the Order] (is-
sued by the Council of Justices of the Supreme People’s Court., effective June 18, 2019) 
[hereinafter Resolution]. 

https://stitution.82
https://constitution.81
https://consultation.80
https://Japan).79
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https://application.77
https://precedent.76
https://precedent.75
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C. Formal Features 

This exposition of the formal features of the Vietnamese precedent 
system, as presented in the above Resolution, is adapted from a framework 
of a comparative study of precedent articulated by D. Neil MacCormick 
and Robert S. Summers.86  I will focus on the definition, rationales, crea-
tion, authority, application, and departures. 

1. Definition 
The Resolution defines that: 

Precedents are arguments and rulings written on effective judgments or deci-
sions of the courts that are selected by the Council of Justices of the Supreme 
People’s Court and published by the Chief Justice of the Supreme People’s Court 
in order for other courts to study and adopt them when deciding later cases. 87 

This definition refers to substantive, procedural, and functional natures of 
precedent.  Substantively, the effective judgments or decisions of any 
courts can be converted into precedents.88  Procedurally, these judgments 
or decisions can only become precedents when they are selected and for-
mally released by the highest court.89  Functionally, a precedent is cited as 
a precedent in subsequent similar cases.90 

2. Rationales 
The rationales for precedents in both common law and civil law juris-

dictions are juridical uniformity, equal treatment of individuals under the 
same cases, and the protection of several formalist and proceduralist fea-
tures of the rule of law (e.g., security under the law, legal certainty, or 
predictability).91  These ideas are also used to justify the precedent system 
in Vietnam. For example, the Vietnamese experience resonates “one com-
monly accepted rationale for the doctrine of precedent—providing equal 
treatment for litigants.”92  The Vietnamese precedent is also created to en-
sure that cases which have similar legal facts will be handled similarly.93 

The justification for this is “to ensure equality of every citizen and organi-
zation before the law.”94 

In addition to the general rationales, Vietnam has specific rationales 
for creating the precedent system. The Precedent Project sets out the goal 

86. These selective comparators are a selective adoption from the comprehensive 
list of comparators of precedents in Appendix, in INTERPRETING PRECEDENTS, supra note 
4, at 551–61. 

87. Resolution, supra note 85, at art. 1. 
88. Id. at art. 6. 
89. Id. 
90. Id. at art. 8. 
91. See Zenon Bankowski et al., Rationales for Precedent, in  INTERPRETING 

PRECEDENTS, supra note 4, at 486–88. 
92. See Douglas E. Edlin, in  COMMON LAW THEORY 1, 3 (Douglas E. Edlin ed., 

2007). 
93. Resolution, supra note 85, at art. 2. 
94. Decision, supra note 74, at art. 1. 

https://similarly.93
https://predictability).91
https://cases.90
https://court.89
https://precedents.88
https://Summers.86
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of the development of precedent “to enhance the quality of the judgments 
and decisions of the entire court system.”95 For this goal, the precedent 
system is created to: “prevent arbitrary will of judges when applying the 
law”; “increase skills and quality of judges’ trial”; consolidate the base for 
judicial judgments; “ensure that the number of judgments and decisions 
repealed by the superior courts will decrease”; and standardize the writing 
of court’s judgments.96  These specific rationales reflect the reality that the 
quality of judicial judgments in Vietnam is low, which can demonstrated 
by the numerous cases repealed by the superior courts.  To illustrate, the 
rates of repealed cases in 2014 are as follows: criminal cases 0.6%; civil 
cases 1%; and administrative cases 3.77%.97 

3. Creation 
Precedents are selected, reviewed, and approved through a formal 

complicated procedure on a set of established criteria.  The Resolution pro-
vides for three criteria for selecting precedents.  Accordingly, a precedent 
must contain arguments to clarify the provisions of the law which have 
differing interpretations and analyse and explain legal issues or events, and 
legal principles and guidelines to be followed in a specific situation; have 
normative value; and ensure the consistency of law in adjudication and the 
same settlement results from the two cases having the same facts or 
events.98 

The Resolution allows for a wide range of actors to submit to the SPCV 
proposals for converting judgments into precedents, including judgments 
from superior people’s courts, province-level people’s courts, and every in-
dividual, agency, and organization.99  The SPCV will review, select, and 
decide on the proposals for precedent.100 

Once the proposals for precedent are considered by the SPCV, they 
will then go through the procedure for public discussion, which involves: 
the publication of the proposals in the SPCV’s juridical review and website 
for public discussions in two months; holding conferences and workshops 
where legislators, experts, and practitioners will be invited to participate 
in discussion; and the SPCV’s legal department’s report, review, and as-
sessment of the discussions.101 Afterward, the proposals of precedent will 
be discussed by the Advisory Board for Precedent.  This Board is created 
by the SPCV, consisting of nine members chosen from representatives of 
the SPCV itself, the Ministry of Justice, the Supreme People’s Procuracy, 
the Vietnam Bar Federation, leading legal experts, and other relevant 

95. Id. 
96. Id. 
97. Châu Hoàng Thân, Thách thức và định hướng triển khai áp dụng án lệ ở Việt Nam 

[Challenges and Directions for Implementation of Precedent in Vietnam], 334 TẠP CHÍ NHÀ 
NƯỚC VÀ PHÁP LUẬT 11, 14–15 (2016). 

98. Resolution, supra note 85, at art. 2. 
99. Id. at art. 3. 

100. Id. 
101. Id. at art. 4. 

https://organization.99
https://events.98
https://3.77%.97
https://judgments.96
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bodies.102  On the basis of this Board’s recommendation, the SPCV will dis-
cuss and approve the proposals of precedent at its plenary meeting, which 
is then followed by a formal promulgation by the Chief Justice.103 

The standardized form of the precedent includes the following ele-
ments: the names of the cases decided by the court; the number of judg-
ments or decisions of the courts which have precedential value; keywords 
of legal issues solved in the precedent; recitation of the facts of case and 
judgments related to the precedent; and identification of legal issues re-
solved which have guiding value.104  Precedent will be then published in 
SPCV’s juridical review and its website, sent to courts, and included in the 
Precedent Volumes and published.105 

4. Authority 
Comparative law scholars distinguish “bindingness, force, further 

support, and illustrativeness or other value[s] of a precedent.”106  Vietnam-
ese precedent does not merely have “force” or provide further support, nor 
is it merely illustrative—rather, it has a binding effect.  Scholars further 
identify two forms of formal bindingness: “(i) ‘[s]trictly binding’must be 
applied in every case; (ii) defeasibly binding—must be applied in every 
case unless exceptions apply.”107 Within these categories, the Vietnamese 
precedent has the authority of defeasible formal bindingness.  The Resolu-
tion authoritatively provides that “Judges and jurors must study and apply 
case law, ensuring that cases of similar legal circumstances must be handled the 
same way.”108  That means precedent has a formal binding effect. However, 
this formal bindingness is defeasible, as the Resolution provides that “if 
precedent is not applied, the court must analyze, rationalize, clarify, and 
provide clear reasons in its judgement and decision.”109 

5. Application 
When a precedent is applied, the court, in its judgment, must cite, 

analyze, and clarify these elements in the precedent: the number of judg-
ments of courts which have precedential validity, similar facts and issues 
specified in the precedent, and legal issues solved in the precedent.110  The 
highest court also issued an official document instructing all courts on the 
application of precedent.111 To support the application of precedent by 

102. Id. at art. 5. 
103. Id. at art. 6. 
104. Id. at art. 7. 
105. Id. 
106. Aleksander Peczenick, The Binding Force of Precedent, in INTERPRETING PRECEDENTS, 

supra note 4, at 463. 
107. Id. 
108. Resolution, supra note 85, at art. 8 (emphasis added). 
109. Id. (emphasis added). 
110. Id. 
111. Cô ng văn số 146/TANDTC-PC về việc viện dẫn, áp dụng án lệ trong xét xử [Of-

ficial Document No. 146/TANDTC-PC on Instruction of Citation and Application of 
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local courts, the Chief Justice even issued a circular, which mobilizes for 
an “emulation movement” “to enhance the quality of courts’ adjudication 
and decision in order to create sources for precedent.”112 Furthermore, the 
highest court also held physical “training conferences” in different regions 
and an online nation-wide conference to instruct local courts on precedent 
application.113 

6. Departures 
The idea of a departure114 from precedent involves three issues: non-

application, abolition, and contestation of precedents. Firstly, the Viet-
namese precedent system anticipates three situations in which a precedent 
may not be applied, namely: the precedent is not applicable because the 
case under consideration does not have similar legal facts; the precedent is 
no longer appropriate due to a change in positive law (new enactments or 
revisions of legislations of the National Assembly or regulations of the 
Government); the precedent is no longer apposite due to a “change of cir-
cumstance” or change in political, social, and economic conditions.115  Sec-
ondly, the Resolution allows for the formal abolition and replacement of a 
precedent by legislative and regulatory law, or by a decision of the highest 
court. When there are statutes and regulations of the National Assembly 
and the Government to fill in the legal gap, precedent will be automatically 
abolished.116  In addition, the Council of Justices may consider the abolition 
of a precedent when it is no longer appropriate due to a “change of circum-
stance” even though a written law is not available to fill in the legal la-
cuna.117  Thirdly, the fact that the Resolution allows for  the abolition and 
replacement of the published precedents provides room for scholarly and 
juristic contestations and debates about them.  National law reviews, 
online media, conferences, workshops, among others, can operate the dis-
cursive platforms. 

Precedent in Trial] (issued by the Supreme People’s Court, July 11, 2017), https://thu-
vienphapluat.vn/cong-van/Bo-may-hanh-chinh/Cong-van-146-TANDTC-PC-2017-
vien-dan-ap-dung-an-le-trong-xet-xu-354543.aspx [https://perma.cc/ZB9Z-YKGU]. 

112. Chỉ thị 04/2016/CT-CA ngày 30/5/2016 tăng cường công tác phát triển công bố 
áp dụng án lệ trong xét xử [Direction No. 04/2016/CT-CA on Enhancing the Develop-
ment, Publication, and Application of Precedent in Trial] (promulgated by Chief Justice 
of the Supreme People’s Court., May 30, 2016), https://thuvienphapluat.vn/van-ban/ 
Thu-tuc-To-tung/Chi-thi-04-2016-CT-CA-tang-cuong-cong-tac-phat-trien-cong-bo-
ap-dung-an-le-trong-xet-xu-313016.aspx [https://perma.cc/WH8T-FVU6]. 

113. Officer Interview, supra note 16. 
114. This idea is drawn on and modified from Robert S. Summers & Svein Eng, 

Departures from Precedent, in INTERPRETING PRECEDENTS, supra note 4, at 519. 
115. Resolution, supra note 86, at art. 9. 
116. Id. 
117. Id. 
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D. The System in Practice 

1. Number 
By April 2020, thirty-seven precedents have been officially issued and published 
in the SPCV’s precedent website.118  The Chief Justice issued decisions to 
promulgate the first set of six precedents on April 6, 2016,119 the second set of 
four precedents on October 17, 2016,120 the third set of six precedents on 
December 28, 2017,121 the fourth set of eleven precedents on October 17, 2018, 
the fifth set of three pprecedents on 9 September 2019, and the sixth set of eight 
precedents in February 25, 2020.122   While the proposals for precedent are 
numerous, the number of the released precedent is rather small, which can be 
attributed to the low quality of the proposals.123  The Court seems cautious in 
considering the precedential quality of judicial judgments to convert them into 
precedent. 

2. Types 
The majority of precedents are on private law, civil law, and business 

and financial law.  In more detail, there are nineteen precedents on civil 
law (e.g., land and inheritance disputes); eight precedents on business and 
commercial law (e.g., disputes over credit contracts and good contracts); 
six precedents on criminal law (e.g., murder, robbery, and embezzlement); 
two precedents on administrative law (e.g., petitions against administrative 

118. Trang điện tử án lệ [Precedent Website], Supreme People’s Court, 
https://anle.toaan.gov.vn. 

119. Quyết định số 220/QĐ-CA về việc Công bố Án Lệ [Decision No. 220/QĐ-CA 
on Promulgation of Precedent] (promulgated by Chief Justice of the Supreme People’s 
Court, Apr. 6, 2016), https://thuvienphapluat.vn/van-ban/Thu-tuc-To-tung/Quyet-
dinh-220-QD-CA-cong-bo-an-le-2016-310639.aspx [https://perma.cc/V26H-QZ8N]. 

120. Quyết định số 698/QĐ-CA về việc Công bố Án Lệ [Decision No. 698/QĐ-CA 
on Promulgation of Precedent] (promulgated by Chief Justice of the Supreme People’s 
Court, Oct. 17, 2016), https://thuvienphapluat.vn/van-ban/thu-tuc-to-tung/Quyet-
dinh-698-QD-CA-cong-bo-an-le-2016-326627.aspx [https://perma.cc/R7DB-LYNW]. 

121. Quyết định số 299/QĐ-CA về việc Công bố Án Lệ [Decision No. 299/QĐ-CA 
on Promulgation of Precedent] (Promulgated by Chief Justice of the Supreme People’s 
Court, Dec. 28, 2017), https://thuvienphapluat.vn/van-ban/Thu-tuc-To-tung/Quyet-
dinh-299-QD-CA-2017-cong-bo-an-le-370829.aspx [https://perma.cc/8KGE-UJ38]. 

122. Quyết định số 199/QĐ-CA về việc Công bố Án Lệ [Decision No 199/QĐ-CA on 
Promulgation of Precedent] (Promulgated by Chief Justice of the Supreme People’s 
Court, Oct. 17, 2018), https://www.toaan.gov.vn/webcenter/portal/tatc/chi-tiet-chi-
dao-dieu-hanh?dDocName=TAND047839; Quyết định số 293/QĐ-CA về việc Công bố 
Án Lệ [Decision No 293/QĐ-CA on Promulgation of Precedent] (Promulgated by Chief 
Justice of the Supreme People’s Court, Sept. 9, 2019), https://thuvienphapluat.vn/van-
ban/Thu-tuc-To-tung/Quyet-dinh-293-QD-CA-2019-cong-bo-an-le-423854.aspx 
[https://perma.cc/WVM2-VG4L]; Quyết định số 50/QĐ-CA về việc Công bố Án Lệ [De-
cision No 50/QĐ-CA on Promulgation of Precedent] (Promulgated by Chief Justice of 
the Supreme People’s Court., Feb. 25, 2020), https://thuvienphapluat.vn/van-ban/Thu-
tuc-To-tung/Quyet-dinh-50-QD-CA-2020-cong-bo-an-le-435698.aspx 
[https://perma.cc/88KX-U8X3]. 

123. Officer Interview, supra note 16. 
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decisions on land issues); one precedent on family law (divorce); and one 
precedent on labor law (termination of labor contract).124 

3. Sources 
Although judgments and decisions of any court can be converted into 

precedents, most released precedents are drawn from the cassation 
decisions of the Supreme People’s Court; only two precedents have been 
converted from the appeal decisions of the provincial court of Ho Chi Minh 
City; and one precedent was developed from an appeal decision by the 
High Court in Hanoi.125  A possible explanation for this is that judgments 
and decisions of local courts may not meet the precedential criteria.  My 
hand-collected data indicates that the legal facts and the first trials from 
which precedents were introduced happened largely in the capital Hanoi 
(in seven cases) but are also scattered in other cities and provinces 
throughout the country from North to Central to South. The temporal 
distance between the precedent and the original judgment is mostly within 
five years. The precedents are drawn on recent judgements rendered 
around the 2010s.  The exception to this trend is Precedent 23, which is 
based on a judgment from 2009.126 

4. Related Legal Rules 
All precedents cite existing legal rules in positive law, including, 

among others: Codes (Civil Code, Criminal Code, and Civil Procedure 
Code); Statutes (Land Law, Law on Marriage and Family, Law on Credit 
Organizations, Commercial Law, and Administrative Procedure Law); 
other legislation (National Assembly’s Standing Committee’s Resolution 
No. 58/1998/NQ-UBTVQH10); administrative regulations (State Bank’s 
Circular No. 12/2010/TT-NHNN, State Bank’s Decision No. 
1627/2001/QĐ-NHNN, State Bank’s Decision No. 226/2002/QĐ-NHNN, 
Government’s Decree 197/2004/ND-CP, and Government’s Decree No. 
11/2012/NĐ-CP); and an international legal instrument (International 
Chamber of Commerce’s Uniform Customs and Practice for Documentary 
Credits UCP 600).127 

5. Application and Departures 
According to the SPCV’s report, by July 31, 2018, 181 decisions and 

judgments of courts throughout the country have applied precedents.128 

Precedent 08 was cited most, at 125 times.129  This may be because the 

124. For more details, see infra, Appendix. 
125. Id. 
126. Id. 
127. For more details, see TOÀ ÁN NHÂN DÂN TÕI CAO [SPCV], ÁN LỆ VÀ BÌNH LUÂN 

[PRECEDENTS AND COMMENTARIES] (Labor Publishing House 2018). 
128. TOÀ ÁN NHÂN DÂN TỐI CAO [SPCV], BÁO CÁO SƠ KẾT CÔNG TÁC LỰA CHỌN, CÔNG 

BỐ VÀ ÁP DỤNG ÁN LỆ TRONG XÉT XỬ [PRIMARY REPORT ON THE SELECTION, PUBLICATION, 
AND APPLICATION OF CASE LAW IN TRIALS] (2018) draft, (on file with author). 

129. Id. 
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precedent creates a new rule allowing stakeholders to make an agreement 
on the rate of interest, which would involve most disputes over goods 
contracts.  Most of the cited precedents were released in the first batch, 
while most of non-cited precedents were released in the last batch. 
Understandably, precedents take time to be applied.  There is also an 
example of departure from precedents.  The court of the Cần Thơ City 
rejected application of Precedent 02 for the reason that the case it was 
handling does not have similar basic legal facts.130 

E. Functions 

1. Judicial Protection of Justice 
Vietnamese precedent indicates the role of the judiciary in protecting 

justice or fairness.  Precedents were selected on the basis of whether they 
can protect justice.131  Most precedents are based on the highest court’s 
repeal of appeal decisions or judgements, mainly for the reasons that they 
fail to protect the legitimate rights and interests of the parties and other 
concerned persons.132  Upon examination, the precedents try to protect the 
interests of parties and concerned persons. For example, Precedent 10 
clarifies the conditions in which citizens can sue administrative 
authorities, by which it protects the legitimate rights and interests of 
citizens.133 

In the same vein, precedents regarding civil law issues try to protect 
fairness and the rights and interests of the parties, especially the weak 
parties, in the society. For example, Precedent 05 rules that when a court 
decides to distribute the dividend of inheritance it shall consider the rights 
and interests of the heir who does not consent with the inheritance 
distribution, but contributes to managing and embellishing the estate.134 

This law tries to protect the legitimate interests of the heir by requiring the 
court to take into account his or her contribution to the estate.135 

130. Đỗ Thanh Trung, Hoạt động áp dụng án lệ của Tòa án: Một số bất cập và hướng
hoàn thiện [Courts’ Application of Case Law: Some Shortcomings and Directions for Perfect-
ing], TẠP CHÍ TÒA ÁN NHÂN DÂN ĐIỆN TỬ (Jan. 8, 2018), https://tapchitoaan.vn/bai-
viet/an-le/hoat-dong-ap-dung-an-le-cua-toa-an-mot-so-bat-cap-va-huong-hoan-thien 
[https://perma.cc/P44Y-9ZA6]. 

131. Officer Interview, supra note 16. 
132. See Nguyen Hong Hai, Court precedents in Vietnam: A View From the Building of the 

2015 Civil Code, VIET. L. & LEGAL F. (July 31, 2017), 
http://vietnamlawmagazine.vn/court-precedents-in-vietnam-a-view-from-the-build-
ing-of-the-2015-civil-code-5959.html [https://perma.cc/EEZ2-GKLH]. 

133. Án lệ  số 10/2016/AL [Precedent No. 10/2016/AL] Supreme People’s Court 
(2016) (Viet.). 

134. Án lệ  số 05/2016/AL [Precedent No. 05/2016/AL] Supreme People’s Court 
(2016) (Viet.). 

135. LNT & Partners, Một số bình luận về 10 án lệ được công bố bởi Hội động Thẩm 
phán Tòa án nhân dân tối cao [Some Comments on the Ten Precedents Released by the Su-
preme People’s Court’s Council of Justices], VIETNAM LAW INSIGHT, at 12, https://vietnam-
lawinsight.files.wordpress.com/2016/11/lnt_binh-luan-an-le_vn_10112016.pdf 
[https://perma.cc/P4CQ-WNV3]. 
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Similarly, precedents on commercial and business law try to protect 
the interests of stakeholders in the market.  For example, Precedent 13 
establishes the rule that a Letter of Credit shall still be valid even if the 
contract for an international sale of goods, which is the base of the Letter 
of Credit, is cancelled.136  This precedent draws on the UCP 600 to consider 
the request for opening a Letter of Credit as a separate transaction and is 
not affected by the cancellation of the contract for the international sale of 
goods.137 The precedent tries to protect the interest of the purchaser.138 

2. Judicial Interpretation of Law 
The precedent indicates the second function of the courts in the legal 

system, namely legal interpretation. In this regard, precedent does not 
create totally new legal rules but clarifies and interprets ambiguous and 
general provisions in legislations which are the sources of different 
understandings and judicial applications.139  The two public precedents 
prominently illustrate this type of judicial legal interpretation. 

Let us illustrate by one example.  Precedent 01 interprets two articles 
in the Criminal Code of 1999, namely Article 93 on the offence of 
“murder” and Article 104 on the offence of “intentionally causing injury 
resulting in death.”140  In reality, the difference between “murder” and 
“intentionally inflicting injury” which leads to human death is blurred, as 
both crimes have similar consequences, similar intents, and rather similar 
actions (such as beating, stabbing, and shooting), which has confused 
judicial actors and created different understandings and applications 
among courts.141  Precedent 01 generates a precedential base to distinguish 
the two crimes, namely the subjective intention of the offender.142  If the 
offender has the intention to kill the victim, he or she has committed the 
crime of “murder” regardless of whether the victim is dead or not; if the 
offender just has the intention to inflict injuries on the victim (such as 
inflicting injuries on a victim’s legs and hands instead of inflicting injuries 
on vital organs which could lead to human death”), and the victim’s death 
is beyond the offender’s expectation, then the offender is considered to 
have committed the crime of “inflict injuries” rather than “murder.”143 

136. Án lệ  số 13/2017/AL [Precedent No. 13/2017/AL] (Supreme People’s Court) 
(2017) (Viet.). 

137. Id. 
138. Id. 
139. Trương Hoà Bình, Developing and Applying Court Precedents: A Clear Roadmap 

Ahead, VIET. L. & LEGAL F. (Oct. 29, 2015), http://vietnamlawmagazine.vn/developing-
and-applying-court-precedents-a-clear-roadmap-ahead-5058.html 
[https://perma.cc/9WWB-MB8N]. 

140. LNT & Partners, supra note 135, at 4. 
141. Id. 
142. Án lệ  số 01/2016/AL [Precedent No. 01/2016/AL] (Supreme People’s Court) 

(2016) (Viet.). 
143. LNT & Partners, supra note 135, at 4–5. 
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3. Judicial Law-Making 
Vietnamese precedent demonstrates the third function of the judiciary 

in the legal system, namely to develop new legal rules.  Precedent does not 
merely interpret existing rules and principles in legislation, it also creates 
new legal rules which bridge the vacuum in the positive law and even 
contravene the existing positive law.144 These new rules are generally 
reflective of the social reality.145 Most private precedents belong to this type 
of judicial legal innovation.146 

To illustrate, Precedent 02 develops a new legal rule to fill the legal 
vacuum.  According to the Land Law of 1993, foreigners, including 
Vietnamese people living overseas, are only allowed to rent land.147  But, 
the reality is that Vietnamese living overseas often receive the land use 
right as the de facto owners but assign other Vietnamese persons residing 
in Vietnam to sign the transfer contract, who subsequently transfer the 
land use right to the third party.148 This structure creates disputes. 
According to Article 129 of the Civil Code, a contract that is undersigned 
to conceal another transaction is a false contract and therefore invalid.149 

Article 137 of the Code deals with the consequence of the invalid 
transaction, providing that, “When a civil transaction is invalid, the parties 
restore everything to its original state and shall return to each other what 
they have received.”150  But, this Article leaves a gap regarding how to 
handle the consequence.  Precedent 02 fills in this gap by creating a new 
rule which allows the court to take into account the contribution of the 
assigned persons and “equal shares on the increased value of the land use 
right” in case the contribution could not be identified precisely.151 

Several other precedents regarding civil legal issues develop new rules 
which contradict the Civil Code’s provisions on the written form and 
formality of a valid contract.152 These new rules reflect the common reality 
in Vietnam that daily civil transactions are often verbal or informal.153 

These precedents require the court to take into account the actual actions 
of the parties as they indicate the parties’ will to validate the contract, 

144. See Nguyen Hong Hai, supra note 132. 
145. See id. 
146. See infra accompanying text. 
147. Luật Đất đai [Land Law] art. 80 (promulgated by the National Assembly, July 

14, 1993, effective Oct. 15, 1993). 
148. LNT & Partners, supra note 135, at 5. 
149. CIVIL CODE [CIV. C.] art. 129 (2005) (Viet.). 
150. Id. at art. 137. 
151. Án lệ  số 02/2016/AL [Precedent No. 02/2016/AL] (Supreme People’s Court) 

(2016) (Viet.). 
152. Án lệ  số 03/2016/AL, 04/2016/AL, 07/2016/AL, 15/2017/AL, and 16/2017/AL 

[Precedents Nos. 03/2016/AL, 04/2016/AL, 07/2016/AL, 15/2017/AL, and 16/2017/AL] 
(Supreme People’s Court) (2016) (Viet.). 

153. Phạm Thị Thúy Kiều, Một số ý kiến về hợp đồng vô hiệu do vi phạm điều kiện 
hình thức [Some comments on the Contracts invalid for violating the conditions of form], TẠP 
CHÍ DÂN CHỦ VÀ PHÁP LUẬT (Sept. 30, 2019), http://tcdcpl.moj.gov.vn/qt/tintuc/ 
Pages/thi-hanh-phap-luat.aspx?ItemID=373 [https://perma.cc/V97A-9HEQ]. 
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rather than only considering the written form and formality of the contract. 
For example, Precedent 03 develops a new rule contradictory to Article 
689 of the 1995 Civil Code.  This Article requires that, “The contracts on 
land use right transfer must be made in writing, and notarized or certified 
in accordance with law.”154  The precedent, however, requires the court to 
take into account the actual actions of the parties (for example, “the 
married couple has been using the household continuously, stably and 
publicly, and registered for, received the Certificate of the land use 
right”)155 to validate this contract although its formal requirement is not 
met pursuant to the Civil Code.  Similarly, Precedent 04 focuses on the 
actual actions of the partner of a married couple (receiving the money, 
managing, and using the household and land publicly) to validate the 
contract she did or she did not sign.156 

In the same vein, several business and commercial precedents 
demonstrate judicial law-making.  Precedent 09, for example, fills in the 
gap in the existing positive law. The related legal rule is Article 306 of the 
2005 Commercial Law, which provides that: 

where a contract-breaching party delays making payment for goods or payment 
of service charges and other reasonable fees, the aggrieved party may claim an 
interest on such delayed payment at the average interest rate applicable to 
overdue debts in the market at the time of payment for the delayed period, unless 
otherwise agreed or provided for by law.157 

This Law, however, is silent about how to calculate “the average 
interest rate.”  This has caused confusion and resulted in different 
applications of the rule: courts in different cases have relied on different 
standards like the average interest rate of commercial banks, the interbank 
interest rate, or the basic interest rate of the State Bank.158  The precedent 
bridges this gap by establishing a new rule that the interest rate shall be 
based on the average interest rate of three local banks.159 

Precedent 08 presents another dimension of judicial law-making in 
the area of business and commercial law. It both interprets the existing 
law and creates a new precedential rule which is contradictory to the 
existing positive law. The related legal rule is Article 305 of the 2005 Civil 
Code, which provides that: in cases where the obligor delays making 
payments, such obligor “must pay interest on the unpaid amount at the 
basic rate announced by the State Bank, unless otherwise agreed upon or 

154. CIV. C. art. 689 (1995) (Viet.). 
155. Án lệ  số 03/2016/AL [Precedent No. 03/2016/AL] (Supreme People’s Court) 

(2016) (Viet.). 
156. Án lệ  số 04/2016/AL [Precedent No. 04/2016/AL] (Supreme People’s Court) 

(2016) (Viet.). 
157. Luật Thương Mại [Commercial Law] (promulgated by the National Assembly, 

Jun. 14, 2005), art. 306. 
158. LNT & Partners, supra note 135. 
159. Án lệ  số 09/2016/AL [Precedent No. 09/2016/AL] (Supreme People’s Court) 

(2016) (Viet.); CIV. C. art. 305 (2005) (Viet.). 
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provided for by law.”160  The precedent interprets the phrase 
“corresponding to the period of delayed payment” to mean that the client 
must continue to pay the amount of the original debt, the interest on the 
original debt, and the outstanding debt interest until the original debt is 
paid, including the time after the first trial.161  But, the innovative rule 
created by the precedent is that the rate of interest is according to the 
agreement of the stakeholders, not “the basic rate announced by the State 
Bank at the time of payment” as provided by the Civil Code.162  The rule, 
therefore, respects the will of the stakeholders. 

III. Explanatory Factors 

The precedent system in Vietnam is shaped by multiple factors.  One 
important factor is the impact of the global diffusion of precedent.  In this 
regard, legal diffusion theory is relevant.  However, legal diffusion theory 
alone cannot explain why a society is receptive to the global idea of 
precedent.163 There must be something dynamic inside Vietnamese legal 
thinking, the legal system, and society which renders the adoption of 
precedent possible.  The understanding of Vietnamese precedent, 
therefore, must be situated within the broader context of jurisprudential, 
institutional, substantive, and sociological dynamics. This is connected to 
the insights from post-modern comparative law and complexity theory. 
The explanatory factors of the Vietnamese precedent system include the 
following. 

A. The Global Diffusion of Precedent 

Literature of global comparative law suggests that global legal 
diffusion is an important factor of legal change.164  Legal change in Vietnam 
has also been animated by global legal diffusion.165 This presents the 
capacity of exogenous adaption of the Vietnamese legal system.  The 
creation of precedent in Vietnam is also the consequence of the impact of 
the global diffusion of precedent.166  The diffusion of precedent in Vietnam 
can be explained within the diffusion formula proposed by William 

160. CIV. C. art. 305 (2005) (Viet.). 
161. Án lệ  số 08/2016/AL [Precedent No. 08/2016/AL] (Supreme People’s Court) 

(2016) (Viet.). 
162. Id.; CIV. C. (Viet.). 
163. See, e.g., William D. Bader & David R. Cleveland, Precedent and Justice, 49 

DUQ. L. REV. 35, 52 (2011). 
164. See generally Sue Farran & Christa Rautenbach, Introduction, in THE DIFFUSION 

OF LAW: THE MOVEMENT OF LAWS AND NORMS AROUND THE WORLD (Sue Farran et al., 
eds., 2015). 

165. John Gillespie, Localizing Global Competition Law in Vietnam: A Bottom-Up Perspec-
tive, 64 INT’L & COMP. L.Q. 935, 938 (2015). 

166. See Thi Mai Hanh Do, Evaluation of the applicability of Common Law Approaches to 
Precedent in Vietnam, U. WOLLONGONG 1, 4 (2011), https://pdfs.semanticscholar.org/d69f/ 
cbb172dd7713e25bf9cdf53db9dc51d2f38b.pdf?_ga=2.222836187.1912564785. 
1585707612-710192141.1585707612 [https://perma.cc/X25S-DKVE]. 
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Twining: sources, levels, formal or informal mechanisms, objects, agency, 
timing, power and prestige, and impact.167 

To begin with, the sources of the diffusion of precedent in Vietnam 
are diverse, which deviates from the standard case of bipolar diffusion from 
a single exporter to a single importer.168  Vietnam is inspired by the idea of 
precedent and its practice in different common law and civil law countries, 
without attaching to any particular national legal system.169 This presents 
the capacity of the legal system to adapt to the broader changing 
international legal landscape, which is due to the fact that Vietnam has 
become deeply integrated into the global community.  Therefore, to justify 
the application of precedent in Vietnam, the SPCV, lawyers, and scholars 
have referred to a wide range of transnational experiences.  For example, 
Chief Justice Trương Hoà Bình advocates for the creation of precedent in 
Vietnam by referring to “the recognized meaning and values of precedent 
according to international experience” of both common law and civil law 
countries.170  In the same vein, local scholars suggest “If precedent is 
applied in Vietnam, we should not entirely apply the legal system of any 
particular countries.  Rather, we should learn from the experience of many 
different countries, especially the countries which have had the developed 
systems of precedent and inserted deep and wide influences on other 
countries.”171 

On the level of interaction, although cross-level transfers are evident 
in other areas (such as the incorporation of international human rights law 
into the national constitution), the diffusion of precedent in Vietnam 
exemplifies the standard paradigm of the municipal legal system.172  The 
adoption of precedent in Vietnam illustrates the municipal interaction 
between the Vietnamese socialist legal system, and the common law and 
civil law systems.173 

The diffusion of precedent in Vietnam is both formal and informal. 
The adoption of the term and concept of precedent in formal legal 

167. WILLIAM TWINING, GENERAL JURISPRUDENCE: UNDERSTANDING LAW FROM A 
GLOBAL PERSPECTIVE 279 (2009). 

168. See William Twining, Social Science and Diffusion of Law, 32 J. L. & SOC’Y 203, 
205 (2005). 

169. Trương Hoà Bình, Judicial Independence in the Socialist Rule-of-Law State to Ensure 
Courts Duly Exercise Judicial Power, COMMUNIST REV. (Dec. 29, 2014), http://english.tap-
chicongsan.org.vn/Home/Politics/2014/763/Judicial-independence-in-the-socialist-
ruleoflaw-State-to-ensure-courts-duly-exercise.aspx [https://perma.cc/R9LK-3MHA]. 
Id. 

170. Trương Hoà Bình, Thực hiện tốt nhiệm vụ phát triển án lệ, bảo đảm áp dụng
thống nhất pháp luật trong hoạt động xét xử của tòa án nhân dân [Good Exercise of the 
Duty to Develop Precedents to Ensure the Uniform Application of Law in People’s Courts’ Trial, 
TRƯỜNG ĐẠI HỌC KIỂM SÁT HÀ NỘI, http://tks.edu.vn/thong-tin-khoa-hoc/chi-
tiet/120/764 [https://perma.cc/2NWC-6PGU] (last visited Apr 22, 2020). 

171. Dương & Nguyễn, supra note 54, at 41. 
172. TWINING, supra note 167, at 279. 
173. See Trương Hoà Bình, supra note 170. 
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instruments indicates that the diffusion of precedent is formal.174  But, the 
diffusion is also through different informal mechanisms.  The first is 
through “learning tours.” The SPCV sent delegates to different countries 
(such as the UK, US, Australia, Japan, and Korea) to study their experience 
of precedent.175  The second mechanism is though legal aids.  Operating as 
“law and development” actors, foreign governments have provided 
financial assistance through programs such as the US’s Fulbright, 
Australia’s Awards–Endeavour Scholarships and Fellowships, and Japan’s 
International Cooperation Agency Scholarship, for Vietnamese jurists to 
study overseas,176 who have later carried and diffused foreign legal ideas, 
including the ideas of precedent, in the country.  The third mechanism is 
through juristic commentaries on foreign experiences of precedent, which 
are presented in national law journals, conferences, and workshops.177 

What is diffused in Vietnam is the idea of precedent itself, together 
with some other ideas justifying it—not particular rules, institutions, or 
procedures of producing precedent.  Vietnam is inspired by the 
precedential idea that the same cases should have the same rules and that 
courts should develop and apply these rules.  In addition, the application 
of precedent in Vietnam is justified by the idea of equality before the law, 
which suggests that all citizens are subject to the same due process.178 

The diffusionist argument of “parent” legal systems is resonated in 
Vietnam.  Vietnam tends to reference the experience of precedent in 
developed and powerful countries.  To illustrate, the project of precedent 
adopted by the SPCV refers to the precedent experience in the US, UK, 
Australia, Germany, France, and Japan. Scholarly writings and 
commentaries proposing the application of precedent in Vietnam have also 
been dominated by the reference to the experience of these countries.179 

174. It is very clear from the discussion above that several legal instruments are en-
acted to create the system. 

175. Officer Interview, supra note 16. 
176. BUI NGOC SON, LEGAL EDUCATION IN TWENTY-FIRST CENTURY VIETNAM: FROM 

IMITATION TO RENOVATION, in LEGAL EDUCATION IN ASIA: FROM IMITATION TO INNOVATION 
276, 293–94 (Andrew Harding et al. eds., 2017). 

177. An April 13, 2018 search of the term “án lệ” (precedent) on the website of the 
Library of the Hanoi Law University yielded 130 materials.  Author’s search at 
http://thuvien.hlu.edu.vn/ [https://perma.cc/FS5T-PKNQ]. 

178. See Christopher J. Peters, Equality Revisited, 110 HARV. L. REV. 1210, 1223 
(1997). 

179. See Trần Thị Diệu Hương, Án lệ trong hệ thống pháp luật thông luật Anh kinh 
nghiệm cho việc hoàn thiện quy định về án lệ ở Việt Nam [Precedent in the English Legal 
System and the Experience for Perfecting Regulation on Precedent in Vietnam], 2 DÂN CHỦ VÀ 
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Viet-Nam-5984/ [https://perma.cc/QMN4-8VLH]; Nguyễn Văn Nam, Án lệ trong hệ 
thống pháp luật dân sự các nước Pháp, Đức và việc sử dụng án lệ ở Việt Nam [Precedent 
in the Civil Law System in France and Germany and the Application of Precedent in Vietnam], 
6 NGHIÊN CỨU LẬP PHÁP 55 (2011), http://tks.edu.vn/thong-tin-khoa-hoc/chi-
tiet/81/346 [https://perma.cc/X48F-R5QK]; Lê Mạnh H ùng, Án lệ trong hệ thống toà án 
Australia và kinh nghiệm cho Việt Nam trong việc phát triển án lệ’ [Precedent in Australian 
Court System and Experience for the Development of Precedent in Vietnam], 6 LUẬT HỌC 68 

https://perma.cc/X48F-R5QK
http://tks.edu.vn/thong-tin-khoa-hoc/chi
https://perma.cc/QMN4-8VLH
https://thegioiluat.vn/bai-viet-hoc-thuat/An-le-trong-he-thong
https://perma.cc/FS5T-PKNQ
http://thuvien.hlu.edu.vn
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This can be explained by two reasons.  First, diffusion theories suggest that 
successful lessons will create incentive for learning.180  In this regard, the 
party, the court, and jurists in Vietnam may long to establish a system of 
precedent drawing from the lessons in developed countries in the hope 
that Vietnam will achieve similar success in legal and socioeconomic 
development.  Second, Vietnamese officials and jurists are more familiar 
with the legal experience of the aforementioned countries, because these 
countries have more influence on Vietnamese legal reform and legal 
education through legal aid programs. 

Agents of diffusion of precedent in Vietnam include not only state 
actors, such as the SPCV, but also Vietnamese jurists. Both the previous 
and current Chief Justices of the SPCV are highly supportive of the 
application of precedent in Vietnam.181  This, however, does not mean that 
the creation and development of the system is determined by their personal 
references or policy. They inevitably engage in complex interactions with 
numerous legal agents.  The emergence of precedent is better understood 
as driven by, among other factors, the dynamic interactions of different 
legal agents in the Vietnamese legal system.  The creation of the formal 
system of precedent is generated by the discursive interactions of judges, 
officials, legislators, legal scholars, lawyers, and others in different fora. 
Especially, in recent years, there are a number of Vietnamese jurists 
receiving foreign post-graduate education in common law countries, such 
as the UK, the US, and Australia, and in civil countries such as France, 
Germany, and Japan.182  These students are adaptive to international legal 
thinking, including the thinking about precedent.183  After returning to 
Vietnam, they work for the government, the courts, law schools, and law 
firms, and their local writings and their interactions with other jurists and 
governmental actors contribute to the diffusion of the idea of precedent 
throughout the country.184 Particularly, one officer who assisted the SPCV 
to design the precedent proposal received post-graduate legal education in 
Australia.185 

Twining states that “reception usually involves a long drawn out process 
which, even if there were some critical moments, cannot be understood 
without reference to events prior and subsequent to such moments.”186 

(2011), http://vusta.vn/chitiet/tin-tuyen-sinh-dao-tao/An-le-trong-he-thong-toa-an-
Australia-va-kinh-nghiem-cho-Viet-Nam-trong-viec-phat-trien-an-le-1011 
[https://perma.cc/VV9G-N3XC]. 

180. See Beth A. Simmons & Zachary Elkins, The Globalisation of Liberalisation: Policy 
Diffusion in the International Political Economy, 98 AM. POL. SCI. REV. 171, 175, 182–84 
(2004). 

181. Officer Interview, supra note 16. 
182. Mark Sidel, A New Generation and New Thinking in Vietnamese Legal Scholarship, 

11 ASIAN J. COMP. L. 193, 195 (2016). 
183. Id. at 193. 
184. Id. at 195–96. 
185. Officer Interview, supra note 16. 
186. TWINING, supra note 167, at 283. 
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2015 was the critical moment in Vietnam when precedent was formally 
adopted with the enactment of the Resolution.  Yet, the eventual adoption 
of precedent in Vietnam has been the culmination of a ten-year process, 
beginning with the party’s initiative in 2005, followed by many other 
formal and informal activities, including scholarly advocacy, conferences, 
workshops, design of the precedent project, legislation, and approval by 
the SPCV. 

B. Jurisprudential Dynamics 

The post-modern scholarship in comparative jurisprudence 
underlines the consequential role of fundamental ideas and principles in 
shaping the nature of law and legal institutions.187  The implication is that 
legal change significantly depends on the change in a jurist community’s 
understanding of the nature of law, and concepts and principles 
underpinning their particular legal system.  In this regard, I contend that 
the emergence of precedent in Vietnam is shaped by four new 
jurisprudential patterns: (1) the flexibility of Marxist legal positivism; (2) 
the decline of “socialist legality”; (3) the rise of “socialist rule of law state”; 
(4) and the emergence of new judicial concepts. 

1. The Flexibility of Marxist Legal Positivism 
The emergence of precedent in Vietnam is due to the change in the 

understanding about the nature of law among the Vietnamese jurist 
community.188  Marxist legal positivism once dominated Vietnamese 
jurisprudence but is now flexible. Vietnamese textbooks called “Theory of 
State and Law” define the nature of law in the Marxist sense as the rules 
expressing the will of a ruling class.189  However, the diffusion of legal ideas 
from the western world (thanks to different channels, such as internet, 
translation of western books, foreign legal education, and exchange 
programs) mollifies this Marxist positivist conception of law in Vietnam. 
The Vietnamese jurists have now explored western legal naturalism and 
western alternative concepts about the nature of law and softened their 
Marxist view accordingly.190  While the idea that law is the tool for the 

187. William B. Ewald, Comparative Jurisprudence (I): What Was it Like to Try a Rat?, 
143 U. PA. L. REV. 1889, 1896–97 (1995). 

188. Scholar Interview, supra note 15. 
189. See, e.g., Lê Minh Tâm, Đối tượng và Phương Pháp Nghiên cứu của Lý Luận Nhà 

nước và Pháp Luật [Subjects and Methodology of Theory on State and Law], in GIÁO TRÌNH 
LÝ LUẬN NHÀ NƯỚC VÀ PHÁP LUẬT [TEXTBOOK ON THEORY OF STATE AND LAW] 16 (Lê 
Minh Tâm ed., 2003). 

190. Đỗ Đức Minh, Tìm hiểu học thuyết pháp luật tự nhiên [Studying Natural Law The-
ory] 6 NGHIÊN CỨU LẬP PHÁP 15 (2014), http://lapphap.vn/Pages/TinTuc/207860/Tim-
hieu-Hoc-thuyet-Phap-luat-tu-nhien.html [https://perma.cc/HH3M-T58Y]; Nguyễn Xuân 
T ng, Luật tự nhiên trong quá trình xây dựng nhà nước pháp quyền xã hội chủ nghĩa tại 
Việt Nam [Natural Law in Building the Socialist Rule of Law State in Vietnam], 3 LUẬT HỌC 

58 (2010), https://tailieu.vn/doc/bao-cao-luat-tu-nhien-trong-qua-trinh-xay-dung-nha-
nuoc-phap-quyen-xa-hoi-chu-nghia-tai-viet-nam—1351019.html 
[https://perma.cc/7D9S-N5A4]. 
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ruling class is not abandoned, Vietnamese jurists now understand the 
nature of law as associated with justice and reason.191 This view is even 
adopted by members of the political elite—the Prime Minister, for 
example, in his address in 2014 stated, “The law must guarantee justice 
and reason.”192 

When the nature of law is understood as something that is derived 
from justice and reason, this creates the jurisprudential basis for the 
emergence of precedent.  The logic is that if the normative foundation of 
law derives from justice and reason, when positive rules are absent or 
vague, judges can draw on legal reasoning to develop precedential rules. 

2. The Fall of “Socialist Legality” 
In addition to the flexibility of Marxist legal positivism, the rise of 

precedent is jurisprudentially originated from the fall of the concept 
“socialist legality.”  The Soviet concept of socialist legality was first 
introduced in Vietnam during the third congress of the Vietnam Workers 
Party (the communist party) in 1960.193  With the enactment of the 1980 
Constitution, socialist legality became a constitutional principle.194 The 
1992 Constitution, enforced until 2013, continued to confirm that “the 
state administers the society by law and constantly strengthens the socialist 
legality . . . . All State agencies, all economic and social organisations, the 
people’s armed forces units and all citizens shall strictly abide by the 
Constitution and the law . . . .”195 To enforce this principle, the Law of 
Organization of the People’s Courts of 2002 stipulated that the foremost 
function of the court system was “to protect socialist legislation.”196 

Socialist legality was also a prevailing conceptual model for political and 
legal discourse in Vietnam around the 1970s and 1980s.197 

Yet, in recent years, the concept of socialist legality significantly 
declined in Vietnam.  It formally disappeared in the new Constitution 

191. Nguyễn Xuân Tùng, Pháp luật phải bảo đảm được công lý và lẽ phải [Law Must 
Guarantee Justice and Reason], BÁO ĐIỆN TỬ PHÁP LUẬT THÀNH PHỐ HỒ CHÍ MINH (Jan. 2, 
2014, 2:28 PM), http://tttvpl.hou.edu.vn/index.php/vi/news/Nghien-cuu-bai-viet/ 
Phap-luat-phai-bao-dam-duoc-cong-ly-va-le-phai-40/ [https://perma.cc/XP9K-Z8N4]. 

192. Thông điệp năm mới của Thủ  tướng Nguyễn Tấn Dũng [New Year Address of 
Prime Minister Nguyễn Tấn Dũng], CỔNG THÔNG TIN ĐIỆN TỬ CHÍNH PHỦ (Jan. 1, 2014, 
8:39 AM), http://baochinhphu.vn/Cac-bai-phat-bieu-cua-Thu-tuong/Thong-diep-nam-
moi-cua-Thu-tuong-Nguyen-Tan-Dung/189949.vgp [https://perma.cc/Q2KM-6GY4]. 

193. John Gillespie, Changing Concepts of Socialist Law in Vietnam, in ASIAN SOCIALISM 
AND LEGAL CHANGE: THE DYNAMICS OF VIETNAMESE AND CHINESE REFORM 45, 47 (John 
Gillespie & Pip Nicholson eds., 2005). 

194. HIẾN PHÁP [CONSTITUTION] 1980, art. 12 (Viet.). 
195. HIẾN PHÁP [CONSTITUTION] 1992, art. 12 (Viet.). 
196. Law on Organization of People’s Courts (Nov. 24, 2014), at art. 1 (Viet.). 
197. Nguyễn Xuân Tùng, Bàn về “nguyên tắc pháp quyền Xã hội chủ nghĩa” [Comment-

ing on the Principle of Socialist Legality], MINISTRY OF JUSTICE [(Oct. 13, 2011), 
https://moj.gov.vn/UserControls/News/pFormPrint.aspx?UrlListProcess=/qt/tintuc/ 
Lists/NghienCuuTraoDoi&ListId=75a8df79-a725-4fd5-9592-517f443c27b6&SiteId= 
b11f9e79-d495-439f-98e6-4bd81e36adc9&ItemID=1463&SiteRootID=b71e67e4-
9250-47a7-96d6-64e9cb69ccf3 [https://perma.cc/S5BZ-N6GZ]. 
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enacted in 2013.198  Accordingly, the Law of Organization of the People’s 
Courts of 2014 removed the courts’ function of protecting socialist 
legality.199 The concept of socialist legality has no longer been prominent 
in the discourse of politicians, nor legal scholars.200 

The fall of the concept and principle of socialist legality is 
consequential to the rise of precedent in Vietnam. With the decline of 
socialist legality, the idea of strict observation of positive law by citizens is 
abated, which allows citizens and lawyers to refer to justice in their legal 
reasoning, which in turn is the necessary jurisprudential condition for the 
rise of precedent.201  In addition, with the decline of socialist legality, the 
source of law is not necessarily found in written legal texts.  This creates 
the conditions for the introduction of precedent as the unwritten source of 
law. 

3. The Rise of “Socialist Rule of Law State” 
To survive, the socialist legal system in Vietnam must be sensitive to 

the changing international legal discourse in which the concept of 
“socialist legality” is alien.  The legal system is jurisprudentially adaptive 
enough to incorporate the prevailing concepts of the rule of law in 
international legal discourse and marry them with the local concept of 
“socialist legality.”202  The dynamic jurisprudential interaction generates 
the mixed and ambiguous concept called “socialist rule of law state,” the 
new jurisprudential base for the emergence of precedent.203 

The concept of “socialist rule of law state” was adopted via a 
constitutional amendment in 2001 after dynamic debates among 
legislators, politicians, legal scholars, and other intellectuals.204  Since then, 
the “socialist rule of law state” has operated as the loose framework for 
reformist legal discourse in Vietnam.205  The mélange between the “socialist 
legality” and western ideas of the rule of law has resulted in competing 
concepts and principles under the rubric of the “socialist rule of law state,” 
namely: law as the tool for state’s management, stringent enforcement of 

198. HIẾN PHÁP [CONSTITUTION] 2013, art. 12 (Viet.). 
199. Law on Organization of People’s Courts (Nov. 24, 2014), at art. 1 (Viet.). 
200. Thiem H. Bui, Deconstructing the ‘Socialist’ Rule of Law in Vietnam: The Changing 

Discourse on Human Rights in Vietnam’s Constitutional Reform Process, 36 CONTEMP. 
SOUTHEAST ASIA 77, 83–84 (2014). 

201. Pham Duy Nghia & Do Hai Ha, The Soviet Legacy and Its Impact on Contemporary 
Vietnam, in SOCIALIST LAW IN SOCIALIST EAST ASIA 125 (Hualing Fu et al. eds., 2018). 

202. For different western concepts of the rule of law, see Richard Fallon, “The Rule 
of Law” as a Concept in Constitutional Discourse, 97 COLUM. L. REV. 1, 7–10 (1997). 

203. On the mixture between socialist legality and socialist rule of law state, see 
Pham Duy Nghia & Do Hai Ha, supra note 201, at 130–31. 

204. See  MARK SIDEL, THE CONSTITUTION OF VIETNAM: A CONTEXTUAL ANALYSIS 120 
(2009). 

205. Thiem H. Bui, supra note 200, at 77–78. 
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the law, the supremacy of the constitution, law representing common 
values, equality under the law, and protection of human rights.206 

The adoption of precedent must be situated within that evolution of 
jurisprudence in Vietnam which leads to the advent of the vague concept 
of “socialist rule of law state.”  To illustrate, the incorporation of the idea 
of equality under the law as the core value of the socialist rule of law state 
is suggestive of the precedential idea that the same legal rules must be 
applied to the same legal events and facts. Furthermore, the concept of 
human rights is also consequential to the emergence of precedent. 
Understandably, the universal idea of human rights has provided 
jurisprudential justification for the development of precedent.207  Finally, 
the framework of “socialist rule of law state” also incorporates 
requirements of formalist rule of law, such as stability, transparency, and 
predictability,208 which is suggestive of the creation and development of the 
precedent system.  To illustrate, the Chief Justice justifies the application 
of law in Vietnam in this manner: 

The application of precedent is the effective way to rectify the shortcomings of 
the law, ensure the uniform application of the law in trial, create the stability, 
transparency, and predictability in courts’ judgments, by which to guide the 
behaviors of not only parties in the cases but also the social community.209 

4. New Judicial Concepts 
The fourth new jurisprudential pattern concerns new concepts about 

the judiciary.  Within the framework of “socialist rule of law state” new 
normative principles and ideas about the court system have emerged 
together with other concepts, such as “human rights” and “justice,” which 
are consequential to the creation of the precedent system.210  This  
conceptual change is presented in the new Law on Organization of People’s 
Court. 

206. Đỗ Ngọc Hải, Bàn về pháp chế xã hội chủ nghĩa trong điều kiện xây dựng và hoàn 
thiện nhà nước pháp quyền xã hội chủ nghĩa Việt Nam [Commenting on Socialist Legality in 
the Context of Building and Perfecting the Vietnamese Socialist Rule of Law State], TẠP CHÍ 
ĐIỆN TỬ TỔ CHỨC NHÀ NƯỚC (Oct. 29, 2013, 11:53 AM), http://tcnn.vn/Plus.aspx/ 
vi/News/125/0/1010067/0/5042/Ban_ve_phap_che_xa_hoi_ 
chu_nghia_trong_dieu_kien_xay_dung_va_hoan_thien_nha_nuoc_phap_quyen_xa_h 
oi_chu [https://perma.cc/TZC9-VEV3]. 

207. Nguyễn Quang Thành, Án Lệ Và Việc Áp Dụng Án Lệ Để  Bảo Vệ Quyền Con 
Người Ở Việt Nam Hiện Nay [Precedent and The Application of Precedent to Protect Human 
Rights in Today’s Vietnam], 4 LUẬT HỌC 45 (2017), http://www.vjol.info/in-
dex.php/tclh/article/view/35562 [https://perma.cc/PW8R-BGA8]. 

208. Hà Hùng Cường, Hoàn Thiện Hệ Thống Pháp Luật Đáp Ứng Yêu Cầu Xây Dựng
Nhà Nước Pháp Quyền Xã Hội Chủ Nghĩa [Perfecting the Legal System to Meet the Require-
ments of Building the Socialist Rule of Law State], TRANG THÔNG TIN ĐIỆN TỬ CỦA TẠP CHÍ 
DÂN CHỦ VÀ PHÁP LUẬT, http://tcdcpl.moj.gov.vn/qt/tintuc/Pages/70-nam-nganh-tu-
phap-viet-nam.aspx?ItemID=15 [https://perma.cc/2ZVX-M5UD] (last visited Mar. 25, 
2020) (discussing formalist requirements of the socialist rule of law state). 

209. Trương Hoà Bình, supra note 170. 
210. See infra accompanying text. 
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The first jurisprudential change concerns the reconceptualization of 
the nature and role of court.  The Law redefines courts as “judicial bodies” 
which “exercise judicial power,”211 which echoes Article 102 of the new 
Constitution.212 In the context of Vietnam’s rejection of the 
Montesquieuian government213 in favor of concentrated power,214 that 
definition has a substantive meaning: institutions other than courts cannot 
exercise judicial power, which enables the operational independence of the 
judicial power. Vietnamese leadership also recognizes this operational 
dimension of judicial independence.  To illustrate, Chief Justice Trương 
Hoà Bình explicitly writes in the official journal of the communist party, 
that: “In relations with other power branches, judicial independence [in 
Vietnam] is demonstrated most apparently in non-interference in the work 
of courts, judges and trials of judges.”215  This statement presents the 
change in understanding about the nature of the judicial power among 
Vietnamese political elite, and also is a response to the reality that non-
judicial bodies (including the governmental institutions and the party 
institutions) have often interfered into the practice of the judicial power 
by courts.216 

The second jurisprudential change concerns the role of the courts in 
upholding justice and protecting human rights.217  The Law defines the 
foremost role of the courts as “to safeguard justice, human rights,”218 which 
restates a constitutional provision.219  In the context of Vietnamese 
authoritarianism where courts were defined as the instrument to protect 
the regime and state interests,220 the constitutional and legal mandate of 
courts as the bodies to protect justice and human rights presents a 
significant jurisprudential development. The Chief Justice explains that 
this change presents the regime’s “appropriate understanding about the 
courts.”221 

211. Law on Organization of People’s Courts (Nov. 24, 2014), at art. 2 (Viet.). 
212. HIẾN PHÁP [CONSTITUTION] 2013, art. 102 (Viet.). 
213. See generally CHRISTOPH MÖLLERS, THE THREE BRANCHES: A COMPARATIVE MODEL 

OF SEPARATION OF POWERS (2013). 
214. Bùi Văn Học, Tam quyền phân lập không phù hợp với thể chế chính trị ở nước ta 

[Separation of Three Powers is not Suited to Our Political System], AN NINH THỦ ĐÔ (Sept. 9, 
2013, 8:16 PM), http://anninhthudo.vn/chinh-tri-xa-hoi/tam-quyen-phan-lap-khong-
phu-hop-voi-the-che-chinh-tri-o-nuoc-ta/515038.antd [https://perma.cc/7BP8-UGK2]. 

215. Trương Hoà Bình, supra note 169. 
216. See Mark Sidel, Property, State Corruption, and the Judiciary: The Do Son Land Case 

and Its Implications, in  STATE, SOCIETY AND THE MARKET IN CONTEMPORARY VIETNAM: 
PROPERTY, POWER AND VALUES 124 (Hue-Tam Ho Tai & Mark Sidel eds., 2013); Pip 
Nicholson & Nguyen Hung Quang, Independence, Impartiality and Integrity of the Judiciary 
in Vietnam, in ASIA-PACIFIC JUDICIARIES: INDEPENDENCE, IMPARTIALITY AND INTEGRITY 372– 
93 (H. P. Lee & Marilyn Pittard eds., 2017). 

217. For judiciary as the venue to pursue justice, see generally GEORGHIOS M. PIKIS, 
JUSTICE AND THE JUDICIARY (2012). 

218. Law on Organization of People’s Courts (Nov. 24, 2014), at art. 2 (Viet.). 
219. HIẾN PHÁP [CONSTITUTION] 2013, art. 102 (Viet.). 
220. HIẾN PHÁP [CONSTITUTION] 1992, art. 126 (Viet.). 
221. Trương Hoà Bình, supra note 169. 
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The changes in normative principles of the judiciary are consequential 
to the development of precedent.  The independence of the judicial power 
is the institutional base for expanding the judicial power through 
developing precedent.  The courts’ role of protecting justice and human 
rights allows courts to vindicate general principles consistent with justice 
and peoples’ rights to decide cases when statutory law is absent or 
ambiguous, by which the courts can develop precedent.  This also explains 
the actual role of the judiciary in protecting justice as an important 
qualitative feature of the released precedents. 

In addition to new concepts about the nature and role of the courts, 
the Constitution and the Law on Organization of the People’s Courts also 
introduce new principles and concepts about judicial procedure, namely 
judicial independence, adversarial trials, and legal equality, which are 
conducive to the development and practice of precedent.222 

First, the Constitution further consolidates the operational 
independence of the judiciary, providing that “During a trial, the Judges 
and Assessors are independent and shall obey only the law.  Agencies, 
organizations or individuals are prohibited from interfering in a trial by 
Judges and People’s Assessors.”223  The Law goes further to provide 
protection for this principle: “Individuals, agencies and organizations that 
commit acts of interfering in trials conducted by judges and assessors shall, 
depending on the nature and severity of their acts, be disciplined, 
administratively sanctioned or examined for penal liability in accordance 
with law.”224 This constitutional and legal protection of functional judicial 
independence is important for development of precedent because this 
allows courts to follow only law in their trials and prevents the possible 
intervention of senior judges, local government, and the application of 
party policy when statutory law is ambiguous.225 

Second, the new constitutional principle of adversarial trials is 
introduced: “The adversarial principle shall be guaranteed in trials.”226  This 
is also confirmed by Law.227  The introduction of the principle of adversarial 
trials, a feature of common law,228 into the Vietnamese socialist legal 
system, characterized by highly inquisitorial trials,229 is notable.  This is 
consequential to the development of precedent since adversarial trials 

222. See infra text accompanying notes 223-32. 
223. HIẾN PHÁP [CONSTITUTION] 2013, art. 103 (Viet.). 
224. Law on Organization of People’s Courts (Nov. 24, 2014), at art. 9 (Viet.). 
225. Note that in Vietnam, party policy has been used as the base for judicial deci-

sions.  See Pip Nicholson, Renovating Courts: The Role of Courts in Contemporary Vietnam, 
in  ASIAN COURTS IN CONTEXT 547, 557 (Jiunn-rong Yeh & Wen-Chen Chang eds., 
2015). 

226. HIẾN PHÁP [CONSTITUTION] 2013, art. 103 (Viet.). 
227. Law on Organization of People’s Courts (Nov. 24, 2014), at art. 13 (Viet.). 
228. See generally ROBERT A. KAGAN, ADVERSARIAL LEGALISM: THE AMERICAN WAY OF 

LAW (2001). 
229. TIM LINDSEY & PIP NICHOLSON, DRUGS LAW AND LEGAL PRACTICE IN SOUTHEAST 

ASIA: INDONESIA, SINGAPORE AND VIETNAM 252 (2016). 
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elevate the role of lawyers vis-à-vis prosecutors and judges in the judicial 
proceedings.230  This role allows them to refer to justice in their legal 
reasoning and seek for previous similar judicial decisions and argue for 
their application. 

Third, the Constitution guarantees the principle that “all people are 
equal before law,”231 and the Law further provides for the application of the 
principle of equality in legal proceedings: “Courts shall conduct trials on 
the principle that everyone is equal before law, regardless of his/her 
ethnicity, sex, belief, religion, social class and position; individuals, 
agencies and organizations are all equal before court.”232  This principle is 
suggestive of the application of precedent.  Equality before law would 
mean that similar cases must have similar judicial decisions. 

C. Institutional Dynamics 

The development of precedent in Vietnam is a part of a project of court 
reform, which is in turn a part of broader projects of institutional reforms 
to construct the “socialist rule of law State.”233  The advent of precedent 
must be situated within new institutional changes to the court system.  The 
new Law on Organization of People’s Court basically remains the socialist 
style of judiciary234 but introduces important changes consequential to the 
creation and operation of the precedent system.  Understandably, the 
system of precedent has been established and became functional only after 
these changes to the judiciary happened. 

The overall structure of the court system has significantly changed. 
While the previous law provided for a three-layered system of ordinary 
courts,235 the new Law establishes a four-layered system comprised of: (1) 
the supreme people’s court; (2) the superior courts; (3) the province-level 
courts; and (4) the district-level courts.236  Notably, there are important 
changes to the Supreme People’s Court, the main body for developing 
precedent.  The general trend is to make the highest court not as a court 
of ordinary trials, but as the institutional locus to ensure the uniform 
application of law, develop precedent, and supervise and manage lower 
courts.237 This is achieved by the following reforms. 

First, one of the foremost functions of the court is “[t]o select its 
cassation trial decisions and judgments and decisions of courts which have 

230. See KAGAN, supra note 228, at 105–06. 
231. HIẾN PHÁP [CONSTITUTION] 2013, art. 16 (Viet.). 
232. Law on Organization of People’s Courts (Nov. 24, 2014), at art. 12 (Viet.). 
233. HIẾN PHÁP [CONSTITUTION] 2013, art. 2 (Viet.); see Bui, supra note 200, at 77. 
234. For an examination of the introduction of the socialist style of the judiciary 

into Vietnam, see generally PIP NICHOLSON, BORROWING COURT SYSTEMS: THE EXPERIENCE 
OF SOCIALIST VIETNAM (2007). 

235. Law on Organization of People’s Courts (Feb. 4, 2002), at art. 2 (Viet.).. 
236. See LNT & Partners, The New Law on Organization of People’s Court, Viet. L. Insight 

(May 19, 2015), https://vietnamlawinsight.com/2015/05/19/the-new-law-on-organiza-
tion-of-peoples-court/ [https://perma.cc/5GMV-AWKM]. 

237. See id. 
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taken legal effect and are of standard nature, summarize and develop them 
into court precedents and publicize court precedents for courts to study 
and apply in trial.”238  Second, the court no longer hears appellate trials, 
and therefore the internal structure of the highest court no longer has 
special tribunals and appellate tribunals.  Third, as the consequence of the 
two former changes, the number of judges in the court has been 
significantly reduced from 120, according to the previous law, to a 
maximum of 17 pursuant to the current law.239  Fourth, the appointment 
process has changed: the Chief Justice is appointed by the National 
Assembly as done previously,240 but the rest of the judges of the court must 
be approved by the National Assembly before being appointed by the 
President of State.241  In reality, the presidential appointment is formalistic. 
Backed by the approval of the National Assembly, the highest body of the 
state which is popularly elected by the people,242 the 17 judges of the 
Supreme People’s Court, constituting the Council of Justices, have a more 
legitimate base of power, including the power to develop precedent. 

D. The Dynamics of Substantive Law 

In contrast to the normative anticipation of socialist legal theory, 
substantive law in Vietnam is not simple.  In response to a query at the 
session of the legislature, the Minister of Justice stated, “Our legal system 
is the most complicated in the world.”243  Vietnamese substantive law is 
complex in both a quantitative and qualitative sense.  Notwithstanding an 
enormous amount of governmental regulations, much legislation has been 
enacted to deal with virtually all aspects of society.  Quantitatively, the 
National Assembly term IX (1992–1997) enacted 41 statutes and 43 ordi-
nances; the NA term X (1997–2002), 34 statutes and 40 ordinances; the 
NA term XI (2002–2007), 84 statutes and codes; the NA term XII (2007– 
2011), 67 statutes and 14 ordinances; and the NA term XIII (2011–2015), 
37 statutes and seven ordinances from 2011 to September 2013.244 

238. Law on Organization of People’s Courts (Nov. 24, 2014), at art. 22 (Viet.). 
239. Nam Phương, Tòa Án Nhân Dân Trong Tiến Trình Cải Cách Tư Pháp [People’s 

Courts in the Judicial Reform Process], CÔNG LÝ (Sept. 14, 2016, 8:15 AM), 
http://congly.vn/hoat-dong-toa-an/cai-cach-tu-phap/toa-an-nhan-dan-trong-tien-
trinh-cai-cach-tu-phap-172960.html [https://perma.cc/7WUQ-966U]. 

240. Compare Law on Organization of People’s Courts (2002), at art. 40(1), 40(3) 
(Viet.) with Law on Organization of People’s Courts (Nov. 24, 2014), at art. 26, 72 
(Viet.). 

241. Law on Organization of People’s Courts (Nov. 24, 2014), at art. 26, 72 (Viet.). 
For details on the previous appointment system, see Pip Nicholson & Nguyen Hung 
Quang, The Vietnamese Judiciary: The Politics of Appointment and Promotion, 14 PAC. RIM L. 
& POL’Y J. 1 (2005). 

242. HIẾN PHÁP [CONSTITUTION] 2013, art. 69 (Viet.). 
243. T. Mai & C. Mai, Pháp luật Việt Nam phức tạp nhất thế giới! [Vietnam’s Most 

Complicated Law in the World!],  TUỔI TRẺ (June 11, 2014, 3:05 PM), https://tuoitre.vn/ 
phap-luat-viet-nam-phuc-tap-nhat-the-gioi-612305.htm [https://perma.cc/3334-QJF7]. 

244. Lê Minh Thông, Đổi mới, nâng cao chất lượng công tác lập pháp của Quốc hội’ 
[Renovate and improve the quality of legislative work of the National Assembly], TẠP CHÍ CỘNG 
SẢN (Feb. 10, 2014), http://www.tapchicongsan.org.vn/web/guest/chi-tiet-tim-kiem/-
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Qualitatively, an NA officer commented: “The substances of the laws have 
been increasingly extended, covering different areas of social life, ranging 
from law-making process to the areas of economy, society, culture, educa-
tion, science, technology, environment, national defence, public security, 
international relations, state apparatus, administration, civil law, criminal 
law, judicial issues, and so on.”245 

The creation of the precedent system in Vietnam is driven by the dy-
namics of substantive law.  The speedy enactment of all this legislation 
unavoidably leads to the enactment of both general and vague provisions.246 

The generality and ambiguity in positive law has generated different un-
derstandings and applications among different courts.  This, in turn, cre-
ates the need to develop precedent to interpret positive law and unify the 
application of the law.247 This explains why the precedents have been is-
sued to interpret general and vague provisions in the Criminal Code, the 
Administrative Procedure Law, the Civil Code, and the Commercial Law.248 

E. The Dynamics of the Society 

Long ago, Karl N. Llewellyn, one of the most important American le-
gal realists, referred to his influential book, The Case Law System in Amer-
ica249 as a “study of the sociology of case law.”250  The understanding of the 
emergence of the precedent system in Vietnam must be also situated within 
the larger sociological context.  The substantive law is not simple because 
the Vietnamese social life is not simple.  Socioeconomic transitions during 
the last three decades in Vietnam have created social complexity and, con-
sequently, legal complexity.251  Market reform, urbanization, industrializa-
tion, the emerging of the middle class, migration, and regional and inter-
national integration have created new complex social relations and 
disputes, which require the response of substantive law.252 

/2018/25793/%C4%91oi-moi%2C-nang-cao-chat-luong-cong-tac-lap-phap-cua-quoc-
hoi.aspx. 

245. Id. 
246. Lê Kiên & V.V. Tuân, Luật tránh mù mờ, hạn chế ra thông tư [Law should not be 

vague; circulars should be limited],  TUỔI TRẺ (Mar. 27, 2017, 1:48 PM), https://tuoi-
tre.vn/luat-tranh-mu-mo-han-che-ra-thong-tu-1287233.htm [https://perma.cc/F8QT-
5ACY]. 

247. See Thi Mai Hanh Do, Transplanting Common Law Precedents: An Appropriate So-
lution for Defects of Legislation in Vietnam, (part 1), 25 EUR. SCI. J. 82, 90–91, 93 (2011). 

248. See infra Appendix. 
249. KARL LLEWELLYN, THE CASE LAW SYSTEM IN AMERICA (Paul Gewirtz ed., Michael 

Ansaldi trans., 1989). 
250. William Twining, The Case Law System in America, 100 YALE L. J. 1093, 1095 

n.12 (1991) (book review). 
251. See Nguyen Hong Hai, Court Precedents in Vietnam: a view from the building of the 

2015 Civil Code, VIET. L. & LEGAL FOR. (July 31, 2017, 3:34 PM), http://vietnamlawmag-
azine.vn/court-precedents-in-vietnam-a-view-from-the-building-of-the-2015-civil-
code-5959.html  [https://perma.cc/V3UP-4GS2]. 

252. See id.; see also John Gillespie, Exploring the Limits of the Judicialization of Urban 
Land Disputes in Vietnam, 45 LAW & SOC’Y REV. 241, 241 (2011). 
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Substantive law cannot deal with all complex aspects of society in de-
tail, and therefore is indisputably generic and ambiguous. This ambiguity 
generates the need to develop precedent to interpret it.253  In addition, due 
to social complexity caused by socioeconomic transition, positive legal 
rules cannot anticipate all social situations, and the existence of a legal 
vacuum is inevitable.254 This gives rise to the need to develop precedent to 
fill in the gap in positive law.  The released precedents also reflect substan-
tive determinants.  Social complexity, created by three decades of socioec-
onomic transition and international integration, has resulted in the fact 
that most of the released precedents involve private law issues.255 The pri-
vatization of the economy and international economic integration create 
new private social relations regarding property, contract, and sale of goods, 
which cannot be fully addressed in statutory law and requires the develop-
ment of private precedents.256  Particularly, many precedents involve land 
issues.257  This stems from the process of urbanization which generates new 
social relations regarding lands and complex legal disputes among land 
users and others.258 

F. Consequence and Prospects 

The precedent system expands judicial power. Three qualitative fea-
tures of precedent illustrate this. First, precedent enables the judiciary to 
develop legal rules to protect the rights and interests of citizens.  This ju-
dicial protection is, in many cases, at odds with the instrumental interests 
of the party and other state institutions, which aim to use courts as the 
platform to control the practice of fundamental rights and to protect polit-
ical interests.259  Courts, therefore, have to dance between justice and poli-
tics. In this complex ballet, precedent is tolerated more in the areas of 
private law but is limited in the areas of public law as the latter is closer to 
political instrumental interests. 

Second, judicial legal interpretation through precedent is at odds with 
the formal constitutional power of legal interpretation.  The Constitution 
exclusively vests the power to interpret the law to the National Assembly’s 
Standing Committee.260  However, the precedent system effectively allows 
the judiciary to interpret the law—a significant departure from the original 
constitutional text—which is an example of employing a “living 

253. See Thi Mai Hanh Do, supra note 247, at 92–93. 
254. See Hong Hai, supra note 251. 
255. Id. 
256. In different western countries, substantive law covered by precedents also in-

cludes many areas of private law.  See Michele Taruffo, Institutional Factors Influencing 
Precedents, in INTERPRETING PRECEDENTS, supra note 4, at 437, 456. 

257. Gillespie, supra note 252. 
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in Vietnam, J. VIETNAMESE STUD., Summer 2014, at 91, 92. 
259. For political and administrative control of courts in Vietnam, see SIDEL, supra 

note 204, at 162. 
260. HIẾN PHÁP [CONSTITUTION] 2013, art. 74 (Viet.). 
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constitution” in Vietnam.261  This living constitutional practice stems from 
the nature of judicial power.  To apply law to resolve disputes, courts must 
inevitably interpret law.  So, Vietnamese courts always practice the de facto 
power of legal interpretation, but their legal interpretation only affects the 
particular cases they resolve.262  The precedent system enables the judicial 
interpretation of law to have a general normative effect in subsequent tri-
als.263 This considerably expands the judicial power of legal interpretation 
in the living constitutional order. 

Third, the innovative creation of new legal rules presents a stronger 
expansion of the judicial power. The previous Constitution of 1992 pro-
vided that the National Assembly is the exclusive organ to practice the leg-
islative power.264 This provision was revised in the new Constitution of 
2013, which only states that the National Assembly shall practice the leg-
islative power.265 That means it is not the exclusive body to make law.  This 
provides the constitutional basis for law-making outside the National As-
sembly.  But this constitutional change may be a response to the delegated 
legislation of the executive.266  The Constitution does not allow the judici-
ary to make law.267 Yet, the system and the practice of precedent indicate 
the judiciary’s living constitutional power to make law. 

Vietnamese precedent, as a new legal property, is contestable.  The 
formal system of precedent, its operation, and specific released precedents 
are subjected to discursive debates and contestations among the juristic 
community and citizens.  On one hand, discursive actors value the idea of 
application of precedent in Vietnam, the enactment of the Resolution, and 
the release of precedents. They point out factors conducive to the opera-
tion of the precedent system, namely a legal framework for precedent se-
lection, the support of SPCV leadership, and the adherence to the trial ex-
perience of local courts.268  Some are optimistic that “precedent” is now a 

261. For comparative experience, see Jack M. Balkin, Framework Originalism and the 
Living Constitution, 103 NW. U. L. REV. 549 (2009). 

262. See Aleksander Peczenik, The Binding Force of Precedent, in  INTERPRETING 
PRECEDENTS, supra note 4, at 465. 

263. See id. 
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266. For more details, see ỦY QUYỀN LẬP PHÁPNHỮNG VẤN ĐỀ LÝ LUẬN VÀ THỰC 
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German Law, 58 INT’L & COMP. L.Q. 353 (2009). 
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746698.html [https://perma.cc/R7XG-7TW8]; Thái Trung, Bước đột phá trong cải cách 
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new legal term officially adopted in the Vietnamese legal system, conduc-
tive for its actual application, the evaluation of positive law, and the devel-
opment of a new legal culture.269  In addition, juristic commentaries about 
the published precedents are rather positive.270  The SPCV has published a 
first volume of positive commentaries about the sixteen precedents.271 

On the other hand, the formal system created by the Resolution is em-
bryonic, contestable, and amendable. Jurists have critically discussed the 
limitations and proposals for revising some points in the Resolution. For 
example, some comment that since a precedent includes a set of legal ma-
terials, it is not clear which elements have a binding effect.272 The SPCV 
also reviewed the practice of the system and revised the Resolution to fur-
ther clarify the authority of precedent, the criteria for precedent selection, 
and the contents of a precedent.273  Some identify the factors impeding prec-
edent selection and application.  One worry is that it is hard to select qual-
ity precedents due to the labyrinth of the general Vietnamese legal sys-
tem.274  Another concern is the lack of qualified persons to select quality 
precedents.275  Some believe that Vietnamese judges have not been ade-
quately trained to have the skills to determine basic legal facts that have 
similar features; this would result in different understandings of the same 
legal facts, and consequently different applications of the same prece-
dent.276  It is also said that local courts acquiesce to, but are apathetic about, 
the application of precedent because the precedent is paternalistically im-
posed by the highest court, and because the local courts must handle cases 
filed to them even when positive legal rules are absent, which increases the 
burden on their already overloaded schedules.277  The number of applica-
tions of released precedents by local courts is considerable, but this does 
not necessarily mean that the legal reasoning in the precedents is persua-
sive or/and that local courts are willing to apply the precedents. The ap-
plication is authoritatively required by a formal regulation of the highest 
court (the Resolution), which explains the considerable number of 

269. Scholar Interview, supra note 15. 
270. See, e.g., Nguyễn Thanh Mận, Bình luận bốn án lệ hình sự ở Việt Nam hiện nay 

[Comments on Four Criminal Precedents in Today’s Vietnam], TẠP CHÍ TÒA ÁN NHÂN DÂN 
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citations of the precedents.  In addition, the application stems from the 
practical consideration that if judges fail to apply precedents, their deci-
sions and judgments may be repealed by the higher court, which holds up 
their promotion.278  Others have contested some published precedents.279 

For example, some say that Precedent 01 is unnecessary because courts 
will naturally apply the rule it tries to establish.280 

The contestability of the Vietnamese precedent system is comprehen-
sible. As it emerges as a new pattern, it must interact with older established 
patterns.  In a complex adaptive legal system, the interactions of the old 
and new emerging patterns are not necessarily complementary but com-
peting and contradictory, and this creates discursive space for contesta-
tions.  In addition, the precedent system is nascent and determined by the 
existing legal concepts, positive legal rules, legal agents, legal institutions, 
and legal instruments, which themselves have inherent limits.  Prospec-
tively, it may be adaptive endogenously to domestic legal and institutional 
reforms, and exogenously to the socioeconomic development and transna-
tional engagement.281  This system is, therefore, in progress, incomplete, 
changeable, and contestable.  Contestability is consequential to its contin-
uing survivability. 

IV. The Socialist Precedent in Comparative Context 

As the creation of the precedent system in Vietnam is informed by the 
global idea of precedent, it shares convergent features with precedents in 
common law and civil law countries. Due to path dependency, the prece-
dent system is shaped by Marxist legal positivism, “socialist legality,” and 
“democratic centralism,” which still influence the Vietnamese legal sys-
tem.282 This generates divergent features of the precedent system in Vi-
etnam, namely: the formal system of precedent, the inferiority of precedent 
as the source of law, the regulatory feature of the precedent system, the 
instrumental rationale for precedent, the centralized creation, the pater-
nalistic application, the mandated effect, and the forced departure.283 These 
features suggest the existence of a new type of precedent which can be 
called “socialist precedent.”  This part explains the logic of path 
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dependency, articulates the distinctive features of socialist precedent, and 
compares it with precedent in common law jurisdictions (particularly the 
US and the UK) and in civil law jurisdictions (particularly France and Ger-
many) and the “guiding cases” in China.284 

A. The Socialist Precedent 

Legal diffusionists argue that reception “usually involves interaction 
with preexisting normative orders.”285  This legal observation is consistent 
with the theory of complex adaptive systems.  Complex adaptive systems, 
including the legal ones, are self-organizing complex systems, because they 
“have a history.  Not only do they evolve throughout time, but also their 
past is co-responsible for their present behavior.”286  Therefore, the self-
organization of a complex adaptive system is “a result of interaction be-
tween the present state of the system, its history, and its environment.”287 

In a complex adaptive legal system, this means that legal adaptation and 
evolution depends on legal history.  This resonates with the notion of path 
dependency in law and economics: “Today’s road depends on what path was 
taken before.”288  Oliver Wendell Holmes also underlines that “[t]he ra-
tional study of law is still to a large extent the study of history.  History 
must be a part of the study, because without it we cannot know the precise 
scope of rules which it is our business to know.”289 

The Vietnamese legal system as a whole is a complex adaptive legal 
system. During the last three decades, the legal system became complex 
and capable enough to adapt to domestic socioeconomic transition and the 
changing international landscape.290 The Vietnamese legal system retains 
deep features that define the nature of the socialist legal system and the 
socialist constitutional regime.291  But, this legal  system is maximally sen-
sitive to external events (domestic social economic changes and interna-
tional dynamics), which enables the emergence of new legal properties, 
including the development of precedent.292  Marxist legal positivism, “so-
cialist legality,” and “democratic centralism” are still deeply embedded and 
shape the legal system as a whole, and the precedent system in particular.293 
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Despite increased flexibility, Marxist legal positivism remains domi-
nant in Vietnamese jurisprudence. Among other things, legal education 
plays an important role in this regard.294  Together with general ideological 
courses like Marxist-Leninist Philosophy and Ho Chi Minh Thought, the 
Soviet-style course called General Theory of State and Law has been taught 
as a compulsory course in virtually all law schools.295  The title of the course 
resonates Hans Kelsen’s observation that “the Marxian theory of law is in-
separably connected with the theory of state.”296  Students are taught the 
nature of law as something expressing the state’s will and associated with 
the formal enactment and approval of the state.297  Consequently, one 
scholar, an advocate for precedent in Vietnam, laments that the Vietnam-
ese legal culture has not yet changed to understand the nature of law from 
a western perspective and as a consequence many jurists and judges in the 
country have failed to recognize the informal source of law, like prece-
dent.298  This is mainly due to the continuing dominance of Marxist legal 
positivism in Vietnamese jurisprudence.299 

The dominant influence of Marxist legal positivism determines two 
institutional features of the socialist precedent system in Vietnam. The 
first is the formal recognition: the whole precedent system is formally recog-
nized by and created by the enactment of positive law.300  Therefore, despite 
the lack of a constitutional status, the formal system of socialist precedent 
has been created and implemented in Vietnam according to several stat-
utes. The 2014 Law on Organization of People’s Court, which empowers 
the highest court to develop precedent, is effectively a constitutional law, 
a kind of “constitution outside the constitution.”301  In addition, other im-
portant statutes about legal rules provide for the application of precedent 
when positive law or analogy of law is not available.  To illustrate, Article 
6 of the Civil Code of 2015 provides that when neither positive law, nor 
customary law, nor analogy of law, nor agreement between the parties is 
available, courts can apply “precedent and equitable reason.”302  Also, Arti-
cle 45 of the Civil Procedure Code of 2015, which deals with “[the] rules 
for resolving civil cases without law provisions to apply,” confirms that in 
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such situations “precedent shall be studied and applied.”303  Other legisla-
tions, such as Commercial Law (2005), Maritime Code (2015), Law on 
Negotiable Instruments (2005), and Law on Insurance Business (2005) 
also allow for the application of precedent.304 

Marxist legal positivism also defines the second feature of the socialist 
precedent: the inferiority of precedent as a source of law in the socialist legal 
system.305  Statutory law remains the dominant source of law.306 This is why 
the SPCV carefully noted in its Decision on Precedent Project that [t]he 
use of precedent is only supplementary, after normative legal documents.307 

In addition, due to the inferior status, precedent must be supported by 
some relevant rules in the existing positive law.  This explains why the 
citation of relevant legal rules is essential in a precedent. 

In addition to Marxist legal positivism, the concept of “socialist legal-
ity” still continues to underpin Vietnamese law.  While it was formally re-
moved in the constitution, and is less attractive in legal discourse, it has 
shaped the legal system and legal thinking in Vietnam for many decades 
and cannot be easily erased from either the legal structure or people’s 
minds.308 Despite the formal decline, the “spirit” of socialist legality still 
remains.309  The consequence of this is the prominence of statutes, regula-
tions, and decrees in the hierarchical legal system.310  This defines the reg-
ulatory feature of the socialist precedent system.  In addition to the recog-
nition in statutes, the socialist precedent system is systematically regulated 
by the SPCV.  The 2015 Resolution, the form of regulation by the court, 
defines the meaning and principles of precedents, and systematically reg-
ulates different aspects of the precedent system (selection, effects, applica-
tion, and termination) as we have seen.311 

The influence of the concept of “democratic centralism” in the Viet-
namese legal system is more explicit and stronger as it has been established 
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as a constitutional principle, as opposed to the western doctrine of separa-
tion of powers. The principle of “democratic centralism” was first intro-
duced in the first socialist constitution of Vietnam, enacted in 1959,312 and 
confirmed in the subsequent constitutions313 and the current 2013 Consti-
tution.314 This principle shapes the external relationships of the courts with 
other state institutions, as well as its internal relationships.  Externally, the 
highest court is subordinate to the legislature; it must report to the latter 
annually.315  It does not have the formal power to interpret the Constitution 
and the law, as this power is vested in the standing committee of the legis-
lature.316  The SPCV also lacks constitutional review power.  In contrast, 
the SPCV is supervised by the legislature.317  “Democratic centralism” also 
shapes the internal structure of the courts.  The structure of socialist courts 
generally is highly centralized: local courts are subordinate to the powerful 
SPCV.318  The SPCV enjoys the powers to: supervise the adjudicating work 
of other courts, make overall assessment of the adjudicating practices of 
the other courts, ensure the uniform application of law in the conduct of 
trials, and manage the organization of people’s courts.319 

“Democratic centralism” shapes the following features of the socialist 
precedent in Vietnam. To begin with, it determines the instrumental ra-
tionale for the socialist precedent system.  The precedent system operates 
as the centralized tool for the SPCV to control the work of local courts to 
improve the quality in their decisions given the grave concerns about a 
number of unjust cases decided by local courts.320  “Democratic centralism” 
also determines the centralized creation of precedent. The formal mecha-
nism for selection, review, and approval of the guiding cases and precedent 
clearly illustrates this feature.  The mechanisms allow a wide range of ac-
tors to propose precedent and open discussions, which exemplifies the 
“democratic” aspect of this principle.  But after that “democratic” discus-
sion, the decision is centralized: only the highest court has the power to 
determine and release the precedent. Another feature of the socialist prec-
edent system defined by the principle of democratic centralism is paternal-
istic application of precedent. As the superior institution vis-à-vis local 
courts as the inferior institutions, the SPCV instructs the local courts na-
tionwide on how to apply the precedents it has issued.321  Local courts are 
also encouraged to seek guidance from the SPCV on how to apply 
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precedents.  A related feature is the mandated effect of precedent.  The prin-
ciple of democratic centralism requires centralized action: the inferiors 
have to obey the decisions by the superiors.  In the socialist judiciary, this 
means lower courts have to follow the decisions by the highest court.  In 
addition, the requirement of application of precedent is authoritative: 
lower courts “must study and adopt” (emphasis added) precedent.322  Yet, as a 
“democratic” matter, the formal system allows lower courts to choose not 
to apply a precedent if they provide an explanation.323 

Finally, democratic centralism defines the forced departure of the so-
cialist precedent: precedent can be terminated by statute, regulation, or 
decree.  Democratic centralism shapes the external institutional relation-
ship of the courts.324 Accordingly, courts are subordinate to the legislature 
in the socialist constitutional order.  As a “democratic” matter, subordinate 
institutions like courts are allowed to develop their own decisions to han-
dle their departmental enterprises.325  However, as the “centralized” matter, 
courts are subordinate to the legislature, and consequently precedent is 
only supplementary and subordinate to legislative law.326  In addition, un-
der the centralized “democratic” constitutional arrangement, courts are in-
ferior to the executive or the government.327  Consequently, precedents can 
be forcibly terminated by governmental regulations and decrees. 

The separate discussions of how different socialist concepts and prin-
ciples shape the institutional properties of the socialist precedent is rele-
vant and for clarificatory purposes.  Jurisprudential complexity suggests 
that different concepts and principles interact with each other and shape 
the features of socialist precedent. The feature of forced departure is 
shaped by Marxist legal positivism’s relegating precedent to the inferior 
position in favor of positive law, the concept of socialist legality’s emphasis 
on written regulations, and the principle of democratic centralism’s subor-
dinating the courts to the legislature and the government.328  Still, some 
features are determined more by a certain concept or principle than the 
others, and therefore the separate discussions are useful to identify this. 

B. Socialist Precedent and Common Law Precedent in the United States 
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and the United Kingdom 

A formal system of precedent, like the socialist one, is not available in 
the common law in the United States and the United Kingdom. In the 
United States, precedent plays the central role in the legal system, but is 
mentioned nowhere in the Constitution.329 Without a constitutional status, 
the legitimacy of the precedent system lies on “unwritten norms that are 
validated by a mixture of acceptance and reasonable justice,”330 as argued 
by Richard H. Fallon, Jr.  The precedent system in the United Kingdom is 
not different in this regard: “There is no statute law governing the use or 
citation of precedent.”331  Rather, it is a “constitutional convention- that the 
decisions of the higher appellate courts are normative and binding upon 
the lower courts,” a long-established tradition due to the reasons of equal-
ity, legal predictability, and judicial efficiency.332 

The socialist precedent is informed by transnational ideas of prece-
dent, including ideas on the Anglo-American precedent, and therefore 
shares some similar ideas. To illustrate, like the common precedent, the 
socialist precedent is informed by the idea that prior judicial decisions 
should bind subsequent decisions on similar cases to ensure equal treat-
ment of citizens.333  These ideational similarities are due to the impact of 
the diffusion of the ideas about the Anglo-American precedent in Vi-
etnam.334 

But the socialist precedent is differentiated from the Anglo-American 
precedent by several factors.  First, different from common law jurisdic-
tions, Vietnam does not have a well-established tradition of precedent (al-
beit having some legacies). Therefore, when the need for precedents 
emerges, the country has to enact statutes and regulations to govern the 
creation and operation of the precedent system.335  As explained previously, 
this is undergirded by socialist jurisprudence.  Second, in the socialist ex-
perience, only the highest court enjoys the power to release precedent.336 

So unlike the common precedent, which “is made by being used in 
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argument,”337 the socialist precedent is made by articulation by a central-
ized source.  Third, the socialist precedent, unlike the Anglo-American 
precedent, is not the primary legal source but is only supplementary to 
legislative law.338  Fourth, socialist law has a binding effect not because of 
the doctrine of stare decisis, but because of the authoritative mandate by a 
legal instrument of the highest court.339  Fifth, and finally, in common law 
in the US and the UK, there is no formal legislative law governing the abo-
lition of precedent.340  Particularly, in the United States, academics have 
called for drawing on the Necessary and Proper Clause of the Constitution 
to abolish stare decisis by statute.341  However, this proposal has not yet 
been adopted.  Differently, the socialist systems allow legislation and gov-
ernmental regulations to abrogate precedent, which is due to the distinc-
tive socialist concepts and principles.342  These differences stem from the 
fact that the socialist precedent system and the Anglo-American precedent 
system are underpinned by different legal principles and operated by dif-
ferent legal institutions.343 

C. Socialist Precedent and Civil Law Precedent in France and Germany 

The socialist precedent is also different from precedents in civil law in 
France and Germany.  In France, according to the Code of Civil Procedure 
and the Civil Code, exclusive reference to precedent in judicial decision-
making is illegal, although precedent is practiced as a custom.344  The ad-
herence to the Montesquieuian model of strict separation of legislative and 
judicial powers and to the Rousseauian idea of statute as the embodiment 
of the volonté générale of the French nation relegates judges to mere law-
appliers.345  Germany went a different path.  Despite the codification move-
ment, the strong influence of the Historical School which conceives law as 
constituted by “a body of convictions and principles,” enables the devel-
opment of precedents.346  Germany also has a statutory foundation for the 
development of precedent. Statutory provisions regarding appeals and re-
ferral (vorlarge) to other courts for determination engender the “vertical 
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effect of precedents.”347  In addition, there are many statutes that seek to 
compel the judges of the same courts to follow the precedents of their own 
courts, creating the “horizontal effect of precedents.”348 Yet, except for con-
stitutional adjudication, “there is no legislation requiring the use of prece-
dent.”349 

The socialist precedent shares some elements with the continental 
case.  Like the civilian precedent, the socialist precedent is introduced to 
unify the application of law, to interpret the general and ambiguous provi-
sions of positive law, and is secondary to statutory law.350 These similarities 
are due to the impact of the diffusion of the ideas about the civilian prece-
dent in Vietnam and the shared general features of social law and civil law, 
especially the emphasis on statutory law. 

However, the socialist precedent is fundamentally different from the 
continental precedent.  Socialist law is underpinned by a fundamentally 
different normative commitment to “democratic centralism,” as opposed 
to the separation of power adopted in many civil law countries.351  Conse-
quently, uniformity in legal application in socialist law bears a different 
meaning: legal application must be uniformly directed, guided, and con-
trolled by a centralized highest court, which is in turn under the control of 
the communist party, in order to make sure that party policy embodied in 
the law is implemented consistently.352  The centralized institutional ar-
rangement also leads to another difference between the socialist precedent 
and the civilian precedent: unlike civilian courts (particularly constitu-
tional courts),353 socialist courts are not allowed to develop constitutional 
precedents, as the centralized arrangement prevents socialist courts from 
reviewing the constitutionality of legislation.354 Furthermore, the civilian 
precedent is not created through a formal process like the socialist prece-
dent.  In addition, unlike the socialist precedent, which has the binding 
effect as an authoritative mandate by the highest court, the civilian prece-
dent normally serves a “persuasive role,” underpinned by the doctrine of 
jurisprudence constante.355  Finally, different from socialist precedent, there 
is no formal legislative law allowing the abolition of precedent in France 
and Germany.  These differences are because the socialist precedent and 
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civil precedent are underpinned by different legal principles and, conse-
quently, are locked in different institutional settings. 

D. Socialist Precedent and Chinese Guiding Cases 

China, another socialist country, has developed a system of “guiding 
cases” which shares some features with the Vietnamese socialist precedent 
system.  But, at the same time, there is a significant divergence between the 
two systems. 

The Chinese system of guiding cases shares some features with the 
Vietnamese system of precedent, due to the fact that the two countries have 
the same socialist legal system.356 Most notably, Chinese guiding cases and 
Vietnamese precedent are selected, reviewed, and approved through a ra-
ther similar formal process.357  Like the Vietnamese story, the Chinese guid-
ing cases system is shaped by the principle of democratic centralism.358 

Consequently, while local courts, legal scholars, lawyers, and others can 
suggest the proposals of guiding cases, the highest court retains the power 
to select, approve, and release guiding cases.359  In addition, as courts are 
subordinate to the legislature, guiding cases cannot replace legislation. 
Justice Tao Kaiyuan of the Supreme People’s Court of China remarked in 
November 2016 in the context of intellectual property that the creation of 
the Chinese guiding cases system “is not to create a new legal source, but 
to . . . uncover the broader consensus of the industry, to further refine legal 
rules and to provide better law for society.”360 

Although the Chinese guiding cases system and the Vietnamese prec-
edent system share common socialist features, legal engagement is not 
prominent.  The Chinese guiding cases system was formally created before 
the Vietnamese socialist precedent system, in 2010 and 2015, respectively. 
In its project to develop precedent, the SPCV, however, did not make ref-
erence to the Chinese experience.361  Also, the Chinese experience of guid-
ing cases virtually disappears in scholarly writings about precedent in Vi-
etnam.362  The lack of this interaction can be explained by at least two 
factors. First, well-established and successful lessons create more 
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incentive for subsequent learnings, and as mentioned above, this logic ex-
plains Vietnam’s looking at the precedent experience of the western devel-
oped countries.363  Second, Vietnamese jurists, due to the nature of foreign 
legal education, are more familiar with the legal experience of the western 
and developed countries than the Chinese legal experience.364 

So, the convergent features of the two systems are more like the con-
sequence of the natural transformation of socialist law.  Socialist law in 
China and Vietnam has changed in response to the social complexity gen-
erated by socioeconomic transformation.365  Among other changes, the 
complex social relations and civil disputes, which cannot be fully ad-
dressed in general positive legal rules, require judicial development, such 
as the development of guiding cases and precedent. 

Despite the convergent features, the substantial divergence is that Chi-
nese guiding cases are not precedent like in the Vietnamese experience. 
The names of the systems are by no means insignificant.  According to 
Deng Jinting, the SPCC “intentionally uses the word ‘guiding (zhidaoxing
指导) anli’ instead of ‘panli’ to cautiously differentiate the guiding cases 
from normal cases and common law cases.”366  Differently, Vietnam explic-
itly borrows the foreign term “precedent” to name the system.367  Yet, the 
divergence is not only terminological, but also substantial.  The Chinese 
system only requires that lower courts “should refer” to the guiding cases, 
while the Vietnamese system mandates that lower courts must study and 
adopt precedent.368  So, Vietnamese precedents have a formal binding ef-
fect, while the Chinese guiding cases have a reference value. Moreover, 
while Chinese courts are only advised to refer to the adjudication in the 
guiding cases, Vietnamese courts are mandated to study all details in the 
precedent, including the adjudication and legal facts.369 

The above differences must be situated within the divergence between 
Chinese legal exceptionalism and Vietnamese legal universalism. The as-
pirational trend toward legal exceptionalism in China incentivizes the 
country to differentiate itself from the rest of the world, especially the west-
ern world.  This legal exceptionalism is a part of the broader context of the 
rising Chinese exceptionalism underpinned by economic development and 
“scientific achievements.”370  These underpinnings, together with its 
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influential role in the global economic and political order, make China 
now confident to move forward with its own developmental path.  The 
aspiration to the “Socialist [legal] system with Chinese characteristics”371 is 
the embodiment of Chinese exceptionalism in the legal area. The creation 
of the guiding cases system is a part of that trend to legal exceptionalism.372 

Consequently, the highest court refuses to refer explicitly to the foreign 
term and concept and developed a distinctive system of guiding cases.  Le-
gal exceptionalism also influences scholarly writings of many Chinese 
scholars who try to explain China’s guiding case system as “the case law 
with Chinese characteristics.”373 

Rather than legal exceptionalism, legal universalism is the prevailing 
model of legal reform in Vietnam. Vietnam is not a big country and does 
not play an influential role in the global economic and political order like 
China does.374 Scholars have indicated that small states “are more vulner-
able to the forces of globalization and thus more susceptible to, and de-
pendent upon, the international community, and their vulnerability incen-
tivizes them to curry favor with the international community by adopting 
its norms.”375  In this regard, the attachment to the globally spread values 
adopted by powerful and successful countries is the strategy for small 
countries like Vietnam to gain more international recognition and support. 
Thus, the country is willing to learn from global lessons and acknowledges 
this.376  Therefore, the legal instruments in Vietnam explicitly employ the 
term “precedent” rather than generate a local neologism. Moreover, legal 
universalism also explains the Vietnamese justification for the application 
of precedent drawing upon global concepts, such as equality under the 
law.377  Finally, unlike Chinese scholars, Vietnamese scholars are ardent to 
refer to the global experiences of precedent to propose its application in 
Vietnam378 rather than argue for a local model of precedent. 

Conclusion 

This Article has explained the emergence of the socialist precedent as 
the consequence of the impact of global diffusion of precedent, the dy-
namic adaption of the socialist jurisprudence, institutional structure, sub-
stantive law, and the transitional society. The socialist precedent shares 
some features with precedent in common law and civil law jurisdictions, 
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http://www.chinalawtranslate.com/fourth-plenum-decision/?lang=en 
[https://perma.cc/BU5J-HKQ4]. 

372. See id. 
373. Zhang, supra note 37, at 305. 
374. See generally David S. Law, Constitutional Archetypes, 95 TEX. L. REV. 153, 209 

(2016). 
375. Id. 
376. See generally id. 
377. See generally id. at 178. 
378. See, e.g., NGUYỄN VĂN NAM, supra note 298. 

https://perma.cc/BU5J-HKQ4
http://www.chinalawtranslate.com/fourth-plenum-decision/?lang=en
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but is determined by the different concepts and principles of socialist legal 
theory and therefore presents a distinctive, modern type of precedent. I 
conclude with further general reflections on the possibility of a dynamic 
approach to the comparative study of precedent drawing on this examina-
tion of socialist precedent.  This dynamic approach is directed to the ex-
planatory mode of inquiry and therefore focuses on the factors of the cre-
ation and use of precedents.  There may be four types of such explanatory 
factors: jurisprudential, institutional, substantive, and sociological. 

The jurisprudential factors refer to the general understanding about 
the nature of law and the underlying concepts, principles, and values of a 
particular legal system and constitutional system.  For example, a tradition 
of legal naturalism is a favorable condition for the use of precedent, while 
a strong tradition of legal positivism may limit this practice. The second 
type is the institutional factors.  Scholars have already explained the “in-
stitutional factors” that influence the creation and application of prece-
dents.379  In this sense, the “institutional factors” refer to court structure 
and functions, which are highly important.  A strong system of constitu-
tional review may create more constitutional precedents than a weak one. 
But the dynamic approach would also consider non-judicial institutional 
factors that influence judicial-decision making.  The external relationship 
of courts with the legislative and executive institutions may determine to 
what extent courts can apply precedent and what effects precedent can 
have. For example, juridical independence is a supportive factor of the use 
of precedent, while legislative supremacy may constrain it.  In addition, 
the dynamic approach also considers the jurist community (e.g., judges, 
lawyers, legislators, legal scholars, and officials) who operate or affect the 
operation of the relevant institutions. The third type is substantive factors 
or the context of substantive law. When substantive law is simple, prece-
dent may not be necessary or limited. But, when substantive law becomes 
sophisticated, precedent may play a more important role.  Precedent may 
be used more in some areas of substantive law than the others.  The final 
type of institutional factor is sociological factors.  These include the level 
of economic development, the level of complexity of the society, the com-
ponents of the population, and the level of litigation. When social relations 
are complex, which may be due to economic advancement and the move-
ment of the population, the legal system may have vacuums and be ambig-
uous.  Consequently, precedent may be used more in complex social rela-
tions environments.  Litigious societies may generate more precedents. 

379. See Taruffo, supra note 256, at 437. 
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APPENDIX 

Vietnamese Precedents  

Precedent No. Types Source Related Legal Rules 

01/2016/AL Murder Cassation Decision 
No.04/2014/HS-GĐT, 
16 Apr. 2014 

Point m, n, paragraph 1, Article 
93, Criminal Code 1999; 
Paragraph 3, Article 104, Criminal 
Code 1999 

02/2016/AL Property dispute Cassation Decision 
No.27/2010/DS-GĐT, 
08 July 2010 

Article 137 and 235, Civil Code 
2005 

03/2016/AL Divorce Cassation Decision 
No.208/2013/DS-
GĐT, 03 May. 2013 

Article 14, Law on Marriage and 
Family 1986; Article 242, Criminal 
Code 1995; Paragraph 2, Article 
176, Civil Code 1995 

04/2016/AL Land dispute Cassation Decision 
No.03/2010/QĐ-
HĐTP 03 Mar. 2010 

Article 14, Law on Marriage and 
Family 1986; 
Article 242, Civil Code 1995; 
Paragraph 2, Article 176, Civil 
Code 1995 

05/2016/AL Inheritance 
dispute 

Cassation Decision 
No.39/2014/DS-GĐT, 
09 Oct. 2014 

Paragraph 1, Article 5, Article 218, 
Civil Procedure Code 2004 

06/2016/AL Inheritance 
dispute  

Cassation Decision 
No.100/2013/GĐT-
DS, 12 Aug. 2013 

Article 93; point đ paragraph 1 Ar-
ticle 168, Civil Procedure Code 
2004; Article 676 and 685, Civil 
Code 2005 

07/2016/AL Property dispute  Cassation Decision 
126/2013/DS-GĐT, 
23 Sept. 2013 

Articles 81, 82, 83 Civil Procedure 
Code 2004; Resolution No. 
58/1998/NQ-UBTVQH10 

08/2016/AL Dispute over 
credit contract 

Cassation Decision 
12/2013/KDTM-
GĐT, 16 May 2013 

Articles 471, 474, and 476 Civil 
Code 2005; paragraph 2 of Article 
91, Law on Credit Institutions 
2010; State Bank’s Circular No. 
12/2010/TT-NHNN; State Bank’s 
Decision No. 1627/2001/QĐ-
NHNN 

09/2016/AL Dispute over 
goods contract  

Cassation Decision 
07/2013/KDTM-
GĐT, 15 Mar. 2013 

Articles 34 and 37, paragraph 3 of 
Article 297, Articles 300, 301, 302, 
306 and, 307, Commercial Law 
2005; 
Articles 307, 422, 474, 476 Civil 
Code 2005 

10/2016/AL Land Complaint Cassation Decision 
08/2014/HC-GĐT, 19 
Aug. 2014 

Paragraph 1 of Article, paragraph 1 
of Article 28, Administrative Pro-
cedure Law 2010; Articles 41, 42 
Land Law 2003; Government’s De-
cree 197/2004/ND-CP on compen-
sation, support and resettlement 
when land is recovered by the 
State 

11/2017/AL Dispute over 
credit contract 

Cassation Decision 
01/2017/KDTM-GĐT 
01 Mar. 2017 

Articles 342, 715 Civil Code 2005; 
point 4, paragraph 19, article 1, 
Government’s Decree No. 
11/2012/NĐ-CP 
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12/2017/AL Dispute over 
goods contract  

Cassation Decision 
14/2017/KDTM-GĐT 
6 Jun. 2017 

Paragraph 1 of Article 199, Article 
202, paragraph 2 of Article 266 
Civil Procedure Code 2004 

13/2017/AL Dispute over 
goods contract 

Cassation Decision 
7/2016/KDTM-GĐT 
10 Nov. 2016 

Article 3 Civil Code 2005; State 
Bank’s Decision No. 226/2002/QĐ-
NHNN; International Chamber of 
Commerce’s Uniform Customs 
and Practice for Documentary 
Credits (UCP 600) 2007 

14/2017/AL Land dispute Cassation Decision 
02/2011/DS-GĐT 17 
Jan. 2011 

Articles 125, 126, 470 Civil Code 
2005  

15/2017/AL Land dispute Cassation Decision 
394/2012/DS-GĐT 
23 Aug. 2012 

Paragraph 2, Article 16 Land Law 
1987; Paragraph 2, Article 170, 
Civil Code 2005 

16/2017/AL Inheritance 
dispute 

573/2013/DS-GĐT 16 
Dec. 2013 

Paragraph 2, Article 170, Articles 
234, 634, and 697 Civil Code 2005 

17/2018/AL Murder Cassation Decision 
07/2018/HS-GĐT 20 
Mar. 2018 

Paragraphs 1 and 2, Article 93, 
Criminal Code 1999 

18/2019/AL Murder Appeal Decision 
331/2018/HS-PT 28 
May 2018 

Point d, Paragraph 1, , Article 93, 
Criminal Code 1999 

19/2018/AL Embezzlement Cassation Decision 
09/2015/HS-GĐT 23 
Apr. 2015 

Articles 46, 47, 60, and 278 Crimi-
nal Code 1999 

20/2018/AL Labor dispute Cassation Decision 
01/2017/LĐ-GĐT 09 
Aug. 2017 

Articles 26, 27, 28, 29, Labor Code 
2012 

21/2018/AL Property  
dispute  

Cassation Decision 
08/2016/KDTM-GĐT 
20 May 2016 

Article 426 Civil Code 2005; Arti-
cles 269, 302, 303 Commercial 
Law 2005 

22/2018/AL Dispute over 
insurance  
contract 

Appeal Judgement 
313/2016/DS-PT 16 
Mar. 2016 

Articles 407 and 409, Civil Code 
2005; Article 21, Law on Insurance 
Business 2000 (amended in 2010) 

23/2018/AL Dispute over 
insurance  
Contract 

Appeal Judgement 
538/2009/DS-PT 31 
Mar. 2009 

Article 23, Law on Insurance Busi-
ness 2000 (amended in 2010) 

24/2018/AL Inheritance 
dispute 

Cassation Decision 
27/2015/DS-GĐT 16 
Oct. 2015 

Articles 219, 223, and 226, Civil 
Code 2005 

25/2018/AL Dispute over de-
posit contract 

79/2012/DS-GĐT 23 
Feb. 2012 

Article 358, Civil Code 2005 

26/2018/AL Inheritance 
dispute 

Cassation Decision 
06/2017/DS-GĐT 27 
Mar. 2017 

Article 623 Civil Code 2015; Arti-
cle 36, Ordinance on Inheritance 
1990 

27/2019/AL Land complaint Cassation Decision 
03/2018/HC-GĐT 16 
July 2018 

Article 94 Law on Organization of 
the People’s Councils and People’s 
Committees 2013; Article 7 Law 
on Complaints 2011 

28/2019/AL Murder Cassation Decision 
16/2018/HS-GĐT 25, 
Sept. 2018 

Article 94 Criminal Code 1999 

30/2020/AL Murder Appeal Judgement 
280/2019/HSPT 16, 
May 2019 

Articles 93, 202 Criminal Code 
1999 

31/2020/AL Property 
dispute  

Cassation Decision 
05/2018/DS-GĐT 10, 
Apr. 2018 

Articles 172, 188, 634 Civil Code 
1995 
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32/2020/AL Land dispute Cassation Decision 
19/2019/DS-GĐT 20, 
Aug. 2019 

Articles 10, 50 Land Law 2003; Ar-
ticles 164, 176, 177, 192, 196, 201 
Civil Code 1995 

33/2020/AL Land dispute Cassation Decision 
34/2018/DS-GĐT 26, 
June 2018 

Articles 176, 192, 196 Civil Code 
1995; Article 184 Civil Code 2015 

34/2020/AL Inheritance 
dispute  

Cassation Decision 
58/2018/DS-GĐT 27, 
Sept. 2018 

Articles 163, 181, 634, 646, 648 
Civil Code 1995 
Article 42 Land Law 2003 

35/2020/AL Land dispute Cassation Decision 
65/2018/GĐT-DS 06, 
Aug. 2018 

Article 14 Land Law 1987; Article 
26 Land Law 1993; Articles 38, 50 
Land Law 2003 

36/2020/AL Dispute over 
credit contract 

Cassation Decision 
05/2018/KDTM-GĐT 
18, May 2018 

Articles 322, 343 Civil Code 2005; 
Articles 342, 411 Civil Code 2005 

37/2020/AL Dispute over 
insurance contract 

Cassation Decision 
28/2018/KDTM-GĐT 
26, June 2018 

Articles 285, 287 Civil Code 2005 
Articles 5, 23 Law on Insurance 
Business 2000 (amended in 2010) 
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	THE SCIENCE OF CASE LAW 2 (1912).  In this Article, “judicial precedent” is henceforth addressed as “precedent.” 
	1.
	 HENRY CAMPBELL BLACK, HANDBOOK ON THE LAW OF JUDICIAL PRECEDENTS, OR, 


	Introduction 
	Judicial precedent, “an adjudged case or decision of a court of justice, considered as furnishing an example or rule for the determination of an identical or similar case afterwards arising, between the same or other par is nearly a synonym of common law, but is now a global phenomenon. Common law jurisdictions rely heavily on gigantic and complex amounts of 
	Judicial precedent, “an adjudged case or decision of a court of justice, considered as furnishing an example or rule for the determination of an identical or similar case afterwards arising, between the same or other par is nearly a synonym of common law, but is now a global phenomenon. Common law jurisdictions rely heavily on gigantic and complex amounts of 
	-
	ties, in the same or another court, or a similar question of law,”
	1

	precedents, leading to efforts to systematize the law of precedent to guide  In civil law jurisdictions, legal positivism, legal statism, and a different concept of separation of power induce the codification of legal rules by the legislature and prevent judges from making   But, legislative law may be generic and vague, and this creates the space for judicial innovation, e.g., making precedent. Precedents are, in fact, widespread in both common law and civil law jurisdictions.  To illustrate, the influenti
	research and legal practice.
	2
	-
	-
	law.
	3
	-
	United Kingdom, the United States, and the European Union.
	4
	-
	-
	international trade.
	5 


	Globalization now diffuses the idea of precedent into the third modern legal system, namely socialist law. Socialist law has its roots in Marxist- During the Cold War, major comparative legal works included socialist law as the third modern   Following the collapse of the Soviet Union in the late twentieth century, only five socialist countries remain in the world (namely China, Cuba, Laos, North Korea, and Vietnam).  Although their legal systems have been continuingly  socialist law has virtually disappear
	Leninist social-economic theory and Soviet law.
	6
	legal family, together with common law and civil law.
	7
	-
	shaped by fundamental features of socialist law,
	8

	2. 
	2. 
	2. 
	See BRYAN A. GARNER ET AL., THE LAW OF JUDICIAL PRECEDENT 21 (2016) (“Following established precedents helps keep the law settled, furthers the rule of law, and promotes both consistency and predictability.”). 
	-


	3. 
	3. 
	See generally JOHN HENRY MERRYMAN & ROGELIO PÉREZ-PERDOMO, THE CIVIL LAW TRADITION: AN INTRODUCTION TO THE LEGAL SYSTEMS OF EUROPE AND LATIN AMERICA (3d ed. 2007). 

	4. 
	4. 
	See generally INTERPRETING PRECEDENTS: A COMPARATIVE STUDY (Neil MacCormick & Robert S. Summers eds., 1997).  For precedents in civil law countries, see also VIRGILIO P. ALCONERA, PRECEDENT IN CIVIL LAW: OBLIGATIONS & CONTRACTS (2009); see generally MARÍA JOSÉ FALCÓN Y TELLA, CASE LAW IN ROMAN, ANGLOSAXON AND CONTINENTAL LAW (Stephen Churnin trans., 2011); Vincy Fon & Francesco Parisi, Judicial Precedents in Civil Law Systems: A Dynamic Analysis, 26 INT’L REV. L. & ECON. 519 (2006). 
	-
	-


	5. 
	5. 
	See Harlan Grant Cohen, Theorizing Precedent in International Law, in INTERPRETATION IN INTERNATIONAL LAW 268, 269 (Andrea Bianchi et al. eds., 2015). 

	6. 
	6. 
	For features of socialist law, see W. E. Butler, What Makes Socialist Legal Systems Socialist?, 13 J. COMP. L. 1, 7–10 (2018). 

	7. 
	7. 
	See RENE DAVID & JOHN E.C. BRIERLEY, MAJOR LEGAL SYSTEMS IN THE WORLD TODAY: AN INTRODUCTION TO THE COMPARATIVE STUDY OF LAW 14–18, 119–21 (Stevens & Sons, Ltd. 1968) (1964); KONRAD ZWEIGERT & HEIN KÖTZ, INTRODUCTION TO COMPARATIVE LAW  63–75, 296–358 (Tony Weir trans., Oxford Univ. Press 2d ed. 1987) (1977). 

	8. 
	8. 
	See William Partlett & Eric Ip, Is Socialist Law Really Dead?, 48 N.Y.U. J. INT’L L. & POL. 463, 467, 502 (2016). 


	 and the continuing influence of 
	socialist law in the current socialist states
	9
	socialist law in former
	 socialist states.

	10 

	One aspect of the dynamics of contemporary socialist law is the adoption of precedent and precedent-like systems—Vietnam creates the precedent system, Laos empowers its supreme court to develop precedents, and China creates the guiding cases system.  Fundamental notions in socialist legal theory (Marxist legal positivism, socialist legality, democratic centralism, and the simplicity of the “socialist life” and substantive law) seem to render the creation of precedent in a socialist legal system incomprehens
	-
	-
	-
	-

	This study tries to understand the creation of precedent in socialist law with a focus on Vietnam. I chose to focus on Vietnam because the country has a functioning and binding precedent system: as indicated below, since 2015 the Supreme People’s Court of Vietnam (SPCV) has created a formal system of precedent, issuing twenty-seven precedents, which have been widely applied by other courts throughout the country.  In addition, the focus has a pragmatic reason: I am able to access the original material and i
	-
	-
	-

	This Article aims to explain why precedent emerges in socialist law and to situate this practice within comparative theorization about precedent. It argues that the creation and function of precedent in the socialist legal system is due to the impact of the global diffusion of precedent, the dynamic adaption of the socialist jurisprudence, institutional structure, substantive law, and the transitional society. This precedent system is informed by the global idea of precedent, but is determined by socialist 
	-
	-
	-
	-

	This study adopts epistemological pluralism.  Epistemological pluralism holds that “some natural phenomena cannot be fully explained by a single theory or fully investigated using a single approach.  As a consequence, multiple approaches are required for the explanation and investi  The question of precedent in socialist law is multi-dimensional as it touches on ideology, law, courts, and society, and is hardly understood by a monist approach or a single theory.  This study,  legal theory, 
	-
	-
	-
	gation of such phenomena.”
	11
	therefore, intertwines insights from complexity science,
	12

	9. 
	9. 
	9. 
	9. 
	See generally SOCIALIST LAW IN SOCIALIST EAST ASIA (Fu Hualing et al. eds., 2018). 


	10.
	10.
	10.
	 Rafał Mańko, Survival of the Socialist Legal Tradition? A Polish Perspective, 4 COMP. 



	L. REV. 1, 2, 20–21, 27–28 (2013); see generally Alan Uzelac, Survival of the Third Legal Tradition?, 49 SUP. CT. L. REV. 377 (2010). 
	11. 
	11. 
	11. 
	11. 
	Stephen H. Kellert et al., Introduction: The Pluralist Stance, in MINNESOTA STUDIES IN THE PHILOSOPHY OF SCIENCE, SCIENTIFIC PLURALISM vii (Stephen H. Kellert et al. eds., 2006). 


	12. 
	12. 
	12. 
	Complexity science or complexity theory, a type of systems theory, is derived from natural science and subsequently expanded to different areas of social science and, recently, into legal studies.  It is not a unified theory, but it includes diverse ideas.  One important idea is that of “complex adaptive systems,” which are systems composed of 



	post-modern and global comparative law, and literature on comparative precedent.  These pluralist intellectual sources can mutually reinforce and supplement the explanation and investigation of the emergence of precedent in a socialist world. 
	-

	This Article adopts a qualitative empirical methodology.  It is drawn from original resources and data available in the Vietnamese language, including constitutions, legislations, regulations, precedents, reports, and scholarly and juristic commentaries. In addition, it is underpinned by ex in Hanoi with a retired Deputy Chief Justice of the  a legal scholar serving as a member of the Court’s Advisory Board  an officer of the Court responsible for administrative affairs  a researcher of the Court,
	-
	-
	tensive interviews
	13
	SPCV,
	14
	for Precedent,
	15
	related to precedent,
	16
	17
	 and a practicing lawyer.
	18 

	This study makes both empirical and theoretical contributions to the existing scholarship. The in-depth analysis of the unique experience of precedent in socialist law enriches comparative empirical knowledge of precedent and the dynamism of social law in the contemporary world. The addition of the new modern type of ‘socialist precedent’ complicates the theory of precedent. 
	I. Precedent and Socialist Legal Theory 
	I. Precedent and Socialist Legal Theory 
	The idea of precedent seems contradictory to the socialist legal theory. One scholar compares socialist legal theory with Western European development and states, “socialist legal theory, in contrast, continued to reject To begin with, precedent is at odds with a socialist understanding of the nature of law. Marxist historical materialism conceptualizes law as the “superstructure,” or the expression of the economic relationships, in which the exploiting class uses law as an 
	-
	any role for precedent.”
	19 
	-
	-

	numerous interactive elements and capable of responding to changes in the internal context and external environment.  For complexity theory, see generally John Urry, The Complexity Turn, THEORY, CULTURE, AND SOC’Y, Oct. 2005, at 1.  For “complex adaptive systems,” see Heinz Georg Schuster, COMPLEX ADAPTIVE SYSTEMS: AN INTRODUCTION, in COLLECTIVE DYNAMICS OF NONLINEAR AND DISORDERED SYSTEMS 359–68 (G. Radons et al. eds., 2005). For legal complexity, see J. B. Ruhl, et al., Harnessing Legal Complexity, 355 SC
	13. 
	13. 
	13. 
	Due to the sensitive nature of the issues, interviewees remained anonymous, but other details are specified. 

	14. 
	14. 
	Interview with a retired Deputy Chief Justice of the Supreme People’s Court of Vietnam, in Hanoi, Vietnam (Apr. 5, 2018) (hereinafter Justice Interview). 

	15. 
	15. 
	Interview with a legal scholar, a member of the Supreme People’s Court’s Advisory Board for Precedent, in Hanoi, Vietnam (Apr. 4, 2018) (hereinafter Scholar Interview). 
	-
	-


	16. 
	16. 
	Interview with an officer of the Supreme People’s Court of Vietnam, in Hanoi, Vietnam (Apr. 5, 2018) (hereinafter Officer Interview). 

	17. 
	17. 
	Interview with a researcher of the Supreme People’s Court of Vietnam, in Hanoi, Vietnam (Apr. 6, 2018) (hereinafter Researcher Interview). 
	-


	18. 
	18. 
	Interview with a practicing lawyer in Hanoi, Vietnam (Apr. 7, 2018) (hereinafter Lawyer Interview). 
	-


	19.
	19.
	 ZDENEK KÜHN, THE JUDICIARY IN CENTRAL AND EASTERN EUROPE: MECHANICAL JURISPRUDENCE IN TRANSFORMATION? 134 (William Simons eds., 2011). 


	instrument to maintain the existing economic conditions and control the   So, unlike Dworkinism, a Marxist version of legal positivism conceives law not as something morally justifiable but as something the officials consider constituting and instrumental to the existing eco  Socialist law This contradicts the very precedential notion that judges can innovate morally justifiable rules which will bind the subsequent decisions in similar cases. 
	exploited class.
	exploited class.

	20
	-
	-
	nomic relations, whether the relations are just or 
	harmful.

	21
	therefore boils down to “a set of commands to be religiously observed.”
	22 
	-

	In addition, the concept of precedent goes against the concept of “socialist legality.”  The Soviet concept of “socialist legality” (sotsialisticheskaia zakonnost) “is defined as a strict observation of law by all agencies of the state, social organizations, institutions, government officials, and citi  It is different from the Western concept of the rule of law in several significant aspects. First, socialist legality focuses mainly on the strict observation of law by citizens and government offices and “i
	-
	-
	zens.”
	23
	-
	principle binding the legislative power.”
	24
	-
	relation to citizens.”
	25
	-
	“social engineering.”
	26
	written law or positive law.
	27

	Moreover, the socialist concept of “democratic centralism” makes precedent unthinkable in socialist law.  The Leninist doctrine of “democratic centralism” aims to combine “democratic” discussion and centralized decision and action. After “democratic” discussion, superiors will 
	-
	-
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	 HANS KELSEN, THE COMMUNIST THEORY OF LAW 2 (Praeger Publishers 1976) (1955); Inga S. Markovits, Civil Law in East GermanyIts Development and Relation to Soviet Legal History and Ideology, 78 YALE L.J. 1, 4 (1968). 
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	 Brian Leiter, Marx, Law, Ideology, Legal Positivism, 101 VA. L. REV. 1179, 1192 (2015); see also Zdeněk Kühn, Worlds Apart: Western and Central European Judicial Culture at the Onset of the European Enlargement, 52 AM. J. COMP. L. 531, 540 (2004) (citing Central European jurists’ view that “in socialism, according to its official ideology, jurisprudence was still dominated by rule-positivism”). 
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	 Inga Markovits, Socialist vs. Bourgeois RightsAn East-West German Comparison, 45 U. CHI. L. REV. 612, 629 (1978). 
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	4. Authority Comparative law scholars distinguish “bindingness, force, further   Vietnamese precedent does not merely have “force” or provide further support, nor is it merely illustrative—rather, it has a binding effect.  Scholars further identify two forms of formal bindingness: “(i) ‘[s]trictly binding’must be applied in every case; (ii) defeasibly binding—must be applied in every Within these categories, the Vietnamese precedent has the authority of defeasible formal bindingness.  The Resolution author
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	precedent is not applied, the court must analyze, rationalize, clarify, and 
	provide clear reasons in its judgement and decision.”
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	5. Application When a precedent is applied, the court, in its judgment, must cite, analyze, and clarify these elements in the precedent: the number of judgments of courts which have precedential validity, similar facts and issues   The 
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	specified in the precedent, and legal issues solved in the precedent.
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	local courts, the Chief Justice even issued a circular, which mobilizes for an “emulation movement” “to enhance the quality of courts’ adjudication Furthermore, the highest court also held physical “training conferences” in different regions and an online nation-wide conference to instruct local courts on precedent 
	and decision in order to create sources for precedent.”
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	application.
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	6. Departures  from precedent involves three issues: non-application, abolition, and contestation of precedents. Firstly, the Vietnamese precedent system anticipates three situations in which a precedent may not be applied, namely: the precedent is not applicable because the case under consideration does not have similar legal facts; the precedent is no longer appropriate due to a change in positive law (new enactments or revisions of legislations of the National Assembly or regulations of the Government); 
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	D. The System in Practice 
	1. Number 
	By April 2020, thirty-seven precedents have been officially issued and published in the SPCV’s precedent website.  The Chief Justice issued decisions to promulgate the first set of six precedents on April 6, 2016, the second set of four precedents on October 17, 2016, the third set of six precedents on December 28, 2017, the fourth set of eleven precedents on October 17, 2018, the fifth set of three pprecedents on 9 September 2019, and the sixth set of eight precedents in February 25, 2020.   While the prop
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	2. Types The majority of precedents are on private law, civil law, and business and financial law. In more detail, there are nineteen precedents on civil law (e.g., land and inheritance disputes); eight precedents on business and commercial law (e.g., disputes over credit contracts and good contracts); 
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	decisions on land issues); one precedent on family law (divorce); and one 
	precedent on labor law (termination of labor contract).
	124 

	3. Sources Although judgments and decisions of any court can be converted into precedents, most released precedents are drawn from the cassation decisions of the Supreme People’s Court; only two precedents have been converted from the appeal decisions of the provincial court of Ho Chi Minh City; and one precedent was developed from an appeal decision by the   A possible explanation for this is that judgments and decisions of local courts may not meet the precedential criteria.  My hand-collected data indica
	High Court in Hanoi.
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	around the 2010s. The exception to this trend is Precedent 23, which is 
	based on a judgment from 2009.
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	4. Related Legal Rules All precedents cite existing legal rules in positive law, including, among others: Codes (Civil Code, Criminal Code, and Civil Procedure Code); Statutes (Land Law, Law on Marriage and Family, Law on Credit Organizations, Commercial Law, and Administrative Procedure Law); other legislation (National Assembly’s Standing Committee’s Resolution No. 58/1998/NQ-UBTVQH10); administrative regulations (State Bank’s Circular No. 12/2010/TT-NHNN, State Bank’s Decision No. 1627/2001/QĐ-NHNN, Stat
	Chamber of Commerce’s Uniform Customs and Practice for Documentary 
	Credits UCP 600).
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	5. Application and Departures According to the SPCV’s report, by July 31, 2018, 181 decisions and 
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	handling does not have similar basic legal facts.
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	E. Functions 
	1. Judicial Protection of Justice Vietnamese precedent indicates the role of the judiciary in protecting justice or fairness.  Precedents were selected on the basis of whether they   Most precedents are based on the highest court’s repeal of appeal decisions or judgements, mainly for the reasons that they fail to protect the legitimate rights and interests of the parties and other   Upon examination, the precedents try to protect the interests of parties and concerned persons. For example, Precedent 10 clar
	can protect justice.
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	This law tries to protect the legitimate interests of the heir by requiring the 
	court to take into account his or her contribution to the estate.
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	Similarly, precedents on commercial and business law try to protect the interests of stakeholders in the market.  For example, Precedent 13 establishes the rule that a Letter of Credit shall still be valid even if the contract for an international sale of goods, which is the base of the Letter   This precedent draws on the UCP 600 to consider the request for opening a Letter of Credit as a separate transaction and is not affected by the cancellation of the contract for the international sale of The preceden
	of Credit, is cancelled.
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	goods.
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	2. Judicial Interpretation of Law The precedent indicates the second function of the courts in the legal system, namely legal interpretation. In this regard, precedent does not create totally new legal rules but clarifies and interprets ambiguous and general provisions in legislations which are the sources of different   The two public precedents prominently illustrate this type of judicial legal interpretation. Let us illustrate by one example.  Precedent 01 interprets two articles in the Criminal Code of 
	understandings and judicial applications.
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	the two crimes, namely the subjective intention of the offender.
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	is beyond the offender’s expectation, then the offender is considered to 
	have committed the crime of “inflict injuries” rather than “murder.”
	143 

	136. 
	136. 
	136. 
	136. 
	Án lệ số 13/2017/AL [Precedent No. 13/2017/AL] (Supreme People’s Court) (2017) (Viet.). 

	137. 
	137. 
	137. 
	Id. 

	138. 
	138. 
	Id. 



	139.
	139.
	139.
	 Trương Hoà Bình, Developing and Applying Court Precedents: A Clear Roadmap Ahead, VIET. L. & LEGAL F.and-applying-court-precedents-a-clear-roadmap-ahead-5058.html []. 
	 (Oct. 29, 2015), http://vietnamlawmagazine.vn/developing
	-

	https://perma.cc/9WWB-MB8N


	140. 
	140. 
	140. 
	LNT & Partners, supra note 135, at 4. 

	141. 
	141. 
	Id. 




	142. Án lệ số 01/2016/AL [Precedent No. 01/2016/AL] (Supreme People’s Court) (2016) (Viet.). 
	143. LNT & Partners, supra note 135, at 4–5. 
	3. Judicial Law-Making Vietnamese precedent demonstrates the third function of the judiciary in the legal system, namely to develop new legal rules.  Precedent does not merely interpret existing rules and principles in legislation, it also creates new legal rules which bridge the vacuum in the positive law and even These new rules are generally Most private precedents belong to this type To illustrate, Precedent 02 develops a new legal rule to fill the legal vacuum.  According to the Land Law of 1993, forei
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	in Vietnam that daily civil transactions are often verbal or informal.
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	rather than only considering the written form and formality of the contract. For example, Precedent 03 develops a new rule contradictory to Article 689 of the 1995 Civil Code.  This Article requires that, “The contracts on land use right transfer must be made in writing, and notarized or certified   The precedent, however, requires the court to take into account the actual actions of the parties (for example, “the married couple has been using the household continuously, stably and publicly, and registered 
	in accordance with law.”
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	right”)
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	contract she did or she did not sign.
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	In the same vein, several business and commercial precedents demonstrate judicial law-making.  Precedent 09, for example, fills in the gap in the existing positive law. The related legal rule is Article 306 of the 2005 Commercial Law, which provides that: 
	where a contract-breaching party delays making payment for goods or payment of service charges and other reasonable fees, the aggrieved party may claim an interest on such delayed payment at the average interest rate applicable to overdue debts in the market at the time of payment for the delayed period, unless otherwise agreed or provided for by law.
	157 

	This Law, however, is silent about how to calculate “the average interest rate.” This has caused confusion and resulted in different applications of the rule: courts in different cases have relied on different standards like the average interest rate of commercial banks, the interbank  The precedent bridges this gap by establishing a new rule that the interest rate shall be 
	interest rate, or the basic interest rate of the State Bank.
	158
	based on the average interest rate of three local banks.
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	Precedent 08 presents another dimension of judicial law-making in the area of business and commercial law. It both interprets the existing law and creates a new precedential rule which is contradictory to the existing positive law. The related legal rule is Article 305 of the 2005 Civil Code, which provides that: in cases where the obligor delays making payments, such obligor “must pay interest on the unpaid amount at the basic rate announced by the State Bank, unless otherwise agreed upon or 
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	 The precedent interprets the phrase “corresponding to the period of delayed payment” to mean that the client must continue to pay the amount of the original debt, the interest on the original debt, and the outstanding debt interest until the original debt is  But, the innovative rule created by the precedent is that the rate of interest is according to the agreement of the stakeholders, not “the basic rate announced by the State   The rule, therefore, respects the will of the stakeholders. 
	provided for by law.”
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	paid, including the time after the first trial.
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	Bank at the time of payment” as provided by the Civil Code.
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	III. Explanatory Factors 
	The precedent system in Vietnam is shaped by multiple factors. One important factor is the impact of the global diffusion of precedent.  In this regard, legal diffusion theory is relevant.  However, legal diffusion theory alone cannot explain why a society is receptive to the global idea of There must be something dynamic inside Vietnamese legal thinking, the legal system, and society which renders the adoption of precedent possible. The understanding of Vietnamese precedent, therefore, must be situated wit
	precedent.
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	A. The Global Diffusion of Precedent Literature of global comparative law suggests that global legal  Legal change in Vietnam This presents the capacity of exogenous adaption of the Vietnamese legal system.  The creation of precedent in Vietnam is also the consequence of the impact of 
	diffusion is an important factor of legal change.
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	has also been animated by global legal diffusion.
	165 

	 The diffusion of precedent in Vietnam can be explained within the diffusion formula proposed by William 
	the global diffusion of precedent.
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	Twining: sources, levels, formal or informal mechanisms, objects, agency, 
	timing, power and prestige, and impact.
	167 

	To begin with, the sources of the diffusion of precedent in Vietnam are diverse, which deviates from the standard case of bipolar diffusion from   Vietnam is inspired by the idea of precedent and its practice in different common law and civil law countries, This presents the capacity of the legal system to adapt to the broader changing international legal landscape, which is due to the fact that Vietnam has become deeply integrated into the global community.  Therefore, to justify the application of precede
	a single exporter to a single importer.
	168
	without attaching to any particular national legal system.
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	countries.
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	On the level of interaction, although cross-level transfers are evident in other areas (such as the incorporation of international human rights law into the national constitution), the diffusion of precedent in Vietnam   The adoption of precedent in Vietnam illustrates the municipal interaction between the Vietnamese socialist legal system, and the common law and 
	exemplifies the standard paradigm of the municipal legal system.
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	The diffusion of precedent in Vietnam is both formal and informal. The adoption of the term and concept of precedent in formal legal 
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	This can be explained by two reasons.  First, diffusion theories suggest that   In this regard, the party, the court, and jurists in Vietnam may long to establish a system of precedent drawing from the lessons in developed countries in the hope that Vietnam will achieve similar success in legal and socioeconomic development. Second, Vietnamese officials and jurists are more familiar with the legal experience of the aforementioned countries, because these countries have more influence on Vietnamese legal ref
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	2015 was the critical moment in Vietnam when precedent was formally adopted with the enactment of the Resolution.  Yet, the eventual adoption of precedent in Vietnam has been the culmination of a ten-year process, beginning with the party’s initiative in 2005, followed by many other formal and informal activities, including scholarly advocacy, conferences, workshops, design of the precedent project, legislation, and approval by the SPCV. 
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	ruling class is not abandoned, Vietnamese jurists now understand the This view is even adopted by members of the political elite—the Prime Minister, for example, in his address in 2014 stated, “The law must guarantee justice 
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	When the nature of law is understood as something that is derived from justice and reason, this creates the jurisprudential basis for the emergence of precedent.  The logic is that if the normative foundation of law derives from justice and reason, when positive rules are absent or vague, judges can draw on legal reasoning to develop precedential rules. 
	2. The Fall of “Socialist Legality” In addition to the flexibility of Marxist legal positivism, the rise of precedent is jurisprudentially originated from the fall of the concept “socialist legality.”  The Soviet concept of socialist legality was first introduced in Vietnam during the third congress of the Vietnam Workers   With the enactment of the 1980 The 1992 Constitution, enforced until 2013, continued to confirm that “the state administers the society by law and constantly strengthens the socialist le
	Party (the communist party) in 1960.
	193
	Constitution, socialist legality became a constitutional principle.
	194 
	Constitution and the law . . . .”
	195 
	function of the court system was “to protect socialist legislation.”
	196 
	legal discourse in Vietnam around the 1970s and 1980s.
	197 

	Yet, in recent years, the concept of socialist legality significantly declined in Vietnam.  It formally disappeared in the new Constitution 
	191.
	191.
	191.
	 Nguyễn Xuân Tùng, Pháp luật phải bảo đảm được cg lvà lẽ phải [Law Must Guarantee Justice and Reason], BÁO ĐIỆN TỬ PHÁP LUẬT THÀNH PHỐ HỒ CHÍ MINH (Jan. 2, 2014, 2:28 PM),Phap-luat-phai-bao-dam-duoc-cong-ly-va-le-phai-40/ []. 
	 http://tttvpl.hou.edu.vn/index.php/vi/news/Nghien-cuu-bai-viet/ 
	https://perma.cc/XP9K-Z8N4


	192. 
	192. 
	Thg điệp năm mới của Thủ tướng Nguyễn Tấn Dũng [New Year Address of Prime Minister Nguyễn Tấn Dũng], CỔNG THÔNG TIN ĐIỆN TỬ CHÍNH PHỦ (Jan. 1, 2014, 


	8:39moi-cua-Thu-tuong-Nguyen-Tan-Dung/189949.vgp []. 
	 AM), http://baochinhphu.vn/Cac-bai-phat-bieu-cua-Thu-tuong/Thong-diep-nam
	-

	https://perma.cc/Q2KM-6GY4

	193.
	193.
	193.
	193.
	 John Gillespie, Changing Concepts of Socialist Law in Vietnam, in ASIAN SOCIALISM AND LEGAL CHANGE: THE DYNAMICS OF VIETNAMESE AND CHINESE REFORM 45, 47 (John Gillespie & Pip Nicholson eds., 2005). 

	194.
	194.
	194.
	 HIẾN PHÁP [CONSTITUTION] 1980, art. 12 (Viet.). 

	195.
	195.
	 HIẾN PHÁP [CONSTITUTION] 1992, art. 12 (Viet.). 

	196. 
	196. 
	Law on Organization of People’s Courts (Nov. 24, 2014), at art. 1 (Viet.). 



	197. 
	197. 
	Nguyễn Xuân Tng, Bàn về “nguyên tắc pháp quyền Xã hội chủ nghĩa” [Commenting on the Principle of Socialist Legality], MINISTRY OF JUSTICE [(Oct. 13, 2011), / Lists/NghienCuuTraoDoi&ListId=75a8df79-a725-4fd5-9592-517f443c27b6&SiteId= b11f9e79-d495-439f-98e6-4bd81e36adc9&ItemID=1463&SiteRootID=b71e67e49250-47a7-96d6-64e9cb69ccf3 []. 
	-
	https://moj.gov.vn/UserControls/News/pFormPrint.aspx?UrlListProcess=/qt/tintuc
	-
	https://perma.cc/S5BZ-N6GZ
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	The fall of the concept and principle of socialist legality is consequential to the rise of precedent in Vietnam. With the decline of socialist legality, the idea of strict observation of positive law by citizens is abated, which allows citizens and lawyers to refer to justice in their legal reasoning, which in turn is the necessary jurisprudential condition for the   In addition, with the decline of socialist legality, the source of law is not necessarily found in written legal texts.  This creates the con
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	The application of precedent is the effective way to rectify the shortcomings of the law, ensure the uniform application of the law in trial, create the stability, transparency, and predictability in courts’ judgments, by which to guide the behaviors of not only parties in the cases but also the social community.
	209 

	4. New Judicial Concepts The fourth new jurisprudential pattern concerns new concepts about the judiciary.  Within the framework of “socialist rule of law state” new normative principles and ideas about the court system have emerged together with other concepts, such as “human rights” and “justice,” which   This 
	are consequential to the creation of the precedent system.
	210

	conceptual change is presented in the new Law on Organization of People’s Court. 
	206. 
	206. 
	206. 
	Đỗ Ngọc Hải, Bàn về pháp chế xã hội chủ nghĩa trong điều kiện xây dựng và hoàn thiện nhà nước pháp quyền xã hội chủ nghĩa Việt Nam [Commenting on Socialist Legality in the Context of Building and Perfecting the Vietnamese Socialist Rule of Law State], TẠP CHÍ ĐIỆN TỬ TỔ CHỨC NHÀ NƯỚC (Oct. 29, 2013, 11:53vi/News/125/0/1010067/0/5042/Ban_ve_phap_che_xa_hoi_ chu_nghia_trong_dieu_kien_xay_dung_va_hoan_thien_nha_nuoc_phap_quyen_xa_h oi_chu
	 AM), http://tcnn.vn/Plus.aspx/ 
	 [https://perma.cc/TZC9-VEV3]. 


	207. 
	207. 
	Nguyễn Quang Thành, Án Lệ Và Việc Áp Dụng Án Lệ Để Bảo Vệ Quyền Con Người Ở Việt Nam Hiện Nay [Precedent and The Application of Precedent to Protect Human Rights in Today’s Vietnam],4 LUẬT HỌC 45 (2017),dex.php/tclh/article/view/35562 []. 
	 http://www.vjol.info/in
	-

	https://perma.cc/PW8R-BGA8


	208. 
	208. 
	208. 
	Hà Hg Cường, Hoàn Thiện Hệ Thống Pháp Luật Đáp Ứng Yêu Cầu Xây DựngNhà Nước Pháp Quyền Xã Hội Chủ Nghĩa [Perfecting the Legal System to Meet the Requirements of Building the Socialist Rule of Law State], TRANG THÔNG TIN ĐIỆN TỬ CỦA TẠP CHÍ DÂN CHỦ VÀ PHÁP LUẬT, -phap-viet-nam.aspx?ItemID=15 [] (last visited Mar. 25, 2020) (discussing formalist requirements of the socialist rule of law state). 
	-
	http://tcdcpl.moj.gov.vn/qt/tintuc/Pages/70-nam-nganh-tu
	https://perma.cc/2ZVX-M5UD


	209. 
	209. 
	209. 
	Trương Hoà Bình, supra note 170. 

	210. 
	210. 
	See infra accompanying text. 




	The first jurisprudential change concerns the reconceptualization of the nature and role of court.  The Law redefines courts as “judicial bodies”  which echoes Article 102 of the new In the context of Vietnam’s rejection of the  in favor of concentrated power, that definition has a substantive meaning: institutions other than courts cannot exercise judicial power, which enables the operational independence of the judicial power. Vietnamese leadership also recognizes this operational dimension of judicial in
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	The changes in normative principles of the judiciary are consequential to the development of precedent.  The independence of the judicial power is the institutional base for expanding the judicial power through developing precedent.  The courts’ role of protecting justice and human rights allows courts to vindicate general principles consistent with justice and peoples’ rights to decide cases when statutory law is absent or ambiguous, by which the courts can develop precedent. This also explains the actual 
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	precedents.  A related feature is the mandated effect of precedent.  The principle of democratic centralism requires centralized action: the inferiors have to obey the decisions by the superiors.  In the socialist judiciary, this means lower courts have to follow the decisions by the highest court. In addition, the requirement of application of precedent is authoritative:   Yet, as a “democratic” matter, the formal system allows lower courts to choose not 
	-
	lower courts “
	must study and adopt
	” 
	(emphasis added)
	 precedent.
	322
	to apply a precedent if they provide an explanation.
	323 

	Finally, democratic centralism defines the forced departure of the socialist precedent: precedent can be terminated by statute, regulation, or decree.  Democratic centralism shapes the external institutional relationAccordingly, courts are subordinate to the legislature in the socialist constitutional order. As a “democratic” matter, subordinate institutions like courts are allowed to develop their own decisions to han  However, as the “centralized” matter, courts are subordinate to the legislature, and con
	-
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	ship of the courts.
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	dle their departmental enterprises.
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	only supplementary and subordinate to legislative law.
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	ferior to the executive or the government.
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	The separate discussions of how different socialist concepts and principles shape the institutional properties of the socialist precedent is relevant and for clarificatory purposes. Jurisprudential complexity suggests that different concepts and principles interact with each other and shape the features of socialist precedent. The feature of forced departure is shaped by Marxist legal positivism’s relegating precedent to the inferior position in favor of positive law, the concept of socialist legality’s emp
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	-
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	dinating the courts to the legislature and the government.
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	and the United Kingdom 
	A formal system of precedent, like the socialist one, is not available in the common law in the United States and the United Kingdom. In the United States, precedent plays the central role in the legal system, but is Without a constitutional status, the legitimacy of the precedent system lies on “unwritten norms that are  as argued by Richard H. Fallon, Jr.  The precedent system in the United Kingdom is not different in this regard: “There is no statute law governing the use or   Rather, it is a “constituti
	mentioned nowhere in the Constitution.
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	ity, legal predictability, and judicial efficiency.
	332 

	The socialist precedent is informed by transnational ideas of precedent, including ideas on the Anglo-American precedent, and therefore shares some similar ideas. To illustrate, like the common precedent, the socialist precedent is informed by the idea that prior judicial decisions should bind subsequent decisions on similar cases to ensure equal treat These ideational similarities are due to the impact of the diffusion of the ideas about the Anglo-American precedent in Vi
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	ment of citizens.
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	etnam.
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	But the socialist precedent is differentiated from the Anglo-American precedent by several factors.  First, different from common law jurisdictions, Vietnam does not have a well-established tradition of precedent (albeit having some legacies). Therefore, when the need for precedents emerges, the country has to enact statutes and regulations to govern the   As explained previously, this is undergirded by socialist jurisprudence.  Second, in the socialist exSo unlike the common precedent, which “is made by be
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	creation and operation of the precedent system.
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	perience, only the highest court enjoys the power to release precedent.
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	The socialist precedent shares some elements with the continental case.  Like the civilian precedent, the socialist precedent is introduced to unify the application of law, to interpret the general and ambiguous proviThese similarities are due to the impact of the diffusion of the ideas about the civilian precedent in Vietnam and the shared general features of social law and civil law, especially the emphasis on statutory law. 
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	So, the convergent features of the two systems are more like the consequence of the natural transformation of socialist law.  Socialist law in China and Vietnam has changed in response to the social complexity generated by socioeconomic transformation.  Among other changes, the complex social relations and civil disputes, which cannot be fully addressed in general positive legal rules, require judicial development, such as the development of guiding cases and precedent. 
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	influential role in the global economic and political order, make China now confident to move forward with its own developmental path.  The  is the embodiment of Chinese exceptionalism in the legal area. The creation Consequently, the highest court refuses to refer explicitly to the foreign term and concept and developed a distinctive system of guiding cases.  Legal exceptionalism also influences scholarly writings of many Chinese scholars who try to explain China’s guiding case system as “the case law 
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	Rather than legal exceptionalism, legal universalism is the prevailing model of legal reform in Vietnam. Vietnam is not a big country and does not play an influential role in the global economic and political order like Scholars have indicated that small states “are more vulnerable to the forces of globalization and thus more susceptible to, and dependent upon, the international community, and their vulnerability incentivizes them to curry favor with the international community by adopting   In this regard,
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	Conclusion 
	This Article has explained the emergence of the socialist precedent as the consequence of the impact of global diffusion of precedent, the dynamic adaption of the socialist jurisprudence, institutional structure, substantive law, and the transitional society. The socialist precedent shares some features with precedent in common law and civil law jurisdictions, 
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	but is determined by the different concepts and principles of socialist legal theory and therefore presents a distinctive, modern type of precedent. I conclude with further general reflections on the possibility of a dynamic approach to the comparative study of precedent drawing on this examination of socialist precedent. This dynamic approach is directed to the explanatory mode of inquiry and therefore focuses on the factors of the creation and use of precedents.  There may be four types of such explanator
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	The jurisprudential factors refer to the general understanding about the nature of law and the underlying concepts, principles, and values of a particular legal system and constitutional system. For example, a tradition of legal naturalism is a favorable condition for the use of precedent, while a strong tradition of legal positivism may limit this practice. The second type is the institutional factors. Scholars have already explained the “institutional factors” that influence the creation and application o
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	APPENDIX 
	Vietnamese Precedents  
	Precedent No. 
	Precedent No. 
	Precedent No. 
	Types 
	Source 
	Related Legal Rules 

	01/2016/AL
	01/2016/AL
	 Murder 
	Cassation Decision No.04/2014/HS-GĐT, 16 Apr. 2014 
	Point m, n, paragraph 1, Article 93, Criminal Code 1999; Paragraph 3, Article 104, Criminal Code 1999 

	02/2016/AL 
	02/2016/AL 
	Property dispute 
	Cassation Decision No.27/2010/DS-GĐT, 08 July 2010 
	Article 137 and 235, Civil Code 2005 

	03/2016/AL 
	03/2016/AL 
	Divorce 
	Cassation Decision No.208/2013/DSGĐT, 03 May. 2013 
	-

	Article 14, Law on Marriage and Family 1986; Article 242, Criminal Code 1995; Paragraph 2, Article 176, Civil Code 1995 

	04/2016/AL 
	04/2016/AL 
	Land dispute 
	Cassation Decision No.03/2010/QĐHĐTP 03 Mar. 2010 
	-

	Article 14, Law on Marriage and Family 1986; Article 242, Civil Code 1995; Paragraph 2, Article 176, Civil Code 1995 

	05/2016/AL 
	05/2016/AL 
	Inheritance dispute 
	Cassation Decision No.39/2014/DS-GĐT, 09 Oct. 2014 
	Paragraph 1, Article 5, Article 218, Civil Procedure Code 2004 

	06/2016/AL 
	06/2016/AL 
	Inheritance dispute  
	Cassation Decision No.100/2013/GĐTDS, 12 Aug. 2013 
	-

	Article 93; point đ paragraph 1 Article 168, Civil Procedure Code 2004; Article 676 and 685, Civil Code 2005 
	-


	07/2016/AL 
	07/2016/AL 
	Property dispute  
	Cassation Decision 126/2013/DS-GĐT, 23 Sept. 2013 
	Articles 81, 82, 83 Civil Procedure Code 2004; Resolution No. 58/1998/NQ-UBTVQH10 

	08/2016/AL 
	08/2016/AL 
	Dispute over credit contract 
	Cassation Decision 12/2013/KDTMGĐT, 16 May 2013 
	-

	Articles 471, 474, and 476 Civil Code 2005; paragraph 2 of Article 91, Law on Credit Institutions 2010; State Bank’s Circular No. 12/2010/TT-NHNN; State Bank’s Decision No. 1627/2001/QĐNHNN 
	-


	09/2016/AL
	09/2016/AL
	 Dispute over goods contract  
	Cassation Decision 07/2013/KDTMGĐT, 15 Mar. 2013 
	-

	Articles 34 and 37, paragraph 3 of Article 297, Articles 300, 301, 302, 306 and, 307, Commercial Law 2005; Articles 307, 422, 474, 476 Civil Code 2005 

	10/2016/AL
	10/2016/AL
	 Land Complaint 
	Cassation Decision 08/2014/HC-GĐT, 19 Aug. 2014 
	Paragraph 1 of Article, paragraph 1 of Article 28, Administrative Procedure Law 2010; Articles 41, 42 Land Law 2003; Government’s Decree 197/2004/ND-CP on compensation, support and resettlement when land is recovered by the State 
	-
	-
	-


	11/2017/AL 
	11/2017/AL 
	Dispute over credit contract 
	Cassation Decision 01/2017/KDTM-GĐT 01 Mar. 2017 
	Articles 342, 715 Civil Code 2005; point 4, paragraph 19, article 1, Government’s Decree No. 11/2012/NĐ-CP 

	12/2017/AL
	12/2017/AL
	 Dispute over goods contract  
	Cassation Decision 14/2017/KDTM-GĐT 6 Jun. 2017 
	Paragraph 1 of Article 199, Article 202, paragraph 2 of Article 266 Civil Procedure Code 2004 

	13/2017/AL
	13/2017/AL
	 Dispute over goods contract 
	Cassation Decision 7/2016/KDTM-GĐT 10 Nov. 2016 
	Article 3 Civil Code 2005; State Bank’s Decision No. 226/2002/QĐNHNN; International Chamber of Commerce’s Uniform Customs and Practice for Documentary Credits (UCP 600) 2007 
	-


	14/2017/AL 
	14/2017/AL 
	Land dispute 
	Cassation Decision 02/2011/DS-GĐT 17 Jan. 2011 
	Articles 125, 126, 470 Civil Code 2005  

	15/2017/AL 
	15/2017/AL 
	Land dispute 
	Cassation Decision 394/2012/DS-GĐT 23 Aug. 2012 
	Paragraph 2, Article 16 Land Law 1987; Paragraph 2, Article 170, Civil Code 2005 

	16/2017/AL 
	16/2017/AL 
	Inheritance dispute 
	573/2013/DS-GĐT 16 Dec. 2013 
	Paragraph 2, Article 170, Articles 234, 634, and 697 Civil Code 2005 

	17/2018/AL
	17/2018/AL
	 Murder 
	Cassation Decision 07/2018/HS-GĐT 20 Mar. 2018 
	Paragraphs 1 and 2, Article 93, Criminal Code 1999 

	18/2019/AL
	18/2019/AL
	 Murder 
	Appeal Decision 331/2018/HS-PT 28 May 2018 
	Point d, Paragraph 1, , Article 93, Criminal Code 1999 

	19/2018/AL
	19/2018/AL
	 Embezzlement 
	Cassation Decision 09/2015/HS-GĐT 23 Apr. 2015 
	Articles 46, 47, 60, and 278 Criminal Code 1999 
	-


	20/2018/AL 
	20/2018/AL 
	Labor dispute 
	Cassation Decision 01/2017/LĐ-GĐT 09 Aug. 2017 
	Articles 26, 27, 28, 29, Labor Code 2012 

	21/2018/AL 
	21/2018/AL 
	Property  dispute  
	Cassation Decision 08/2016/KDTM-GĐT 20 May 2016 
	Article 426 Civil Code 2005; Articles 269, 302, 303 Commercial Law 2005 
	-


	22/2018/AL 
	22/2018/AL 
	Dispute over insurance  contract 
	Appeal Judgement 313/2016/DS-PT 16 Mar. 2016 
	Articles 407 and 409, Civil Code 2005; Article 21, Law on Insurance Business 2000 (amended in 2010) 

	23/2018/AL 
	23/2018/AL 
	Dispute over insurance  Contract 
	Appeal Judgement 538/2009/DS-PT 31 Mar. 2009 
	Article 23, Law on Insurance Business 2000 (amended in 2010) 
	-


	24/2018/AL 
	24/2018/AL 
	Inheritance dispute 
	Cassation Decision 27/2015/DS-GĐT 16 Oct. 2015 
	Articles 219, 223, and 226, Civil Code 2005 

	25/2018/AL 
	25/2018/AL 
	Dispute over deposit contract 
	-

	79/2012/DS-GĐT 23 Feb. 2012 
	Article 358, Civil Code 2005 

	26/2018/AL 
	26/2018/AL 
	Inheritance dispute 
	Cassation Decision 06/2017/DS-GĐT 27 Mar. 2017 
	Article 623 Civil Code 2015; Article 36, Ordinance on Inheritance 1990 
	-


	27/2019/AL 
	27/2019/AL 
	Land complaint 
	Cassation Decision 03/2018/HC-GĐT 16 July 2018 
	Article 94 Law on Organization of the People’s Councils and People’s Committees 2013; Article 7 Law on Complaints 2011 

	28/2019/AL 
	28/2019/AL 
	Murder 
	Cassation Decision 16/2018/HS-GĐT 25, Sept. 2018 
	Article 94 Criminal Code 1999 

	30/2020/AL
	30/2020/AL
	 Murder 
	Appeal Judgement 280/2019/HSPT 16, May 2019 
	Articles 93, 202 Criminal Code 1999 

	31/2020/AL
	31/2020/AL
	 Property dispute  
	Cassation Decision 05/2018/DS-GĐT 10, Apr. 2018 
	Articles 172, 188, 634 Civil Code 1995 

	32/2020/AL
	32/2020/AL
	 Land dispute 
	Cassation Decision 19/2019/DS-GĐT 20, Aug. 2019 
	Articles 10, 50 Land Law 2003; Articles 164, 176, 177, 192, 196, 201 Civil Code 1995 
	-


	33/2020/AL
	33/2020/AL
	 Land dispute 
	Cassation Decision 34/2018/DS-GĐT 26, June 2018 
	Articles 176, 192, 196 Civil Code 1995; Article 184 Civil Code 2015 

	34/2020/AL
	34/2020/AL
	 Inheritance dispute  
	Cassation Decision 58/2018/DS-GĐT 27, Sept. 2018 
	Articles 163, 181, 634, 646, 648 Civil Code 1995 Article 42 Land Law 2003 

	35/2020/AL
	35/2020/AL
	 Land dispute 
	Cassation Decision 65/2018/GĐT-DS 06, Aug. 2018 
	Article 14 Land Law 1987; Article 26 Land Law 1993; Articles 38, 50 Land Law 2003 

	36/2020/AL 
	36/2020/AL 
	Dispute over credit contract 
	Cassation Decision 05/2018/KDTM-GĐT 18, May 2018 
	Articles 322, 343 Civil Code 2005; Articles 342, 411 Civil Code 2005 

	37/2020/AL 
	37/2020/AL 
	Dispute over insurance contract 
	Cassation Decision 28/2018/KDTM-GĐT 26, June 2018 
	Articles 285, 287 Civil Code 2005 Articles 5, 23 Law on Insurance Business 2000 (amended in 2010) 








<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.7
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType true
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU (Use these settings to create PDF documents suitable for reliable viewing and printing of business documents. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


